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Abstract 
Substantive justice in corruption cases can only be achieved if judges dare to 

redefine themselves as reflective and transformative actors. This study aims to 

analyse and formulate a reimagining of the judge’s role in achieving substantive 

justice in corruption cases in Indonesia. This study employs a juridical-

normative approach, enriched by a socio-legal perspective, within an 

exploratory-analytical qualitative research design. The findings unequivocally 

challenge the judicial orthodoxy that positions judges merely as enforcers of 

norms, by asserting that in corruption cases, a rigidly neutral stance risks 

reproducing structural injustice. Thus, the reconstruction of the judge’s role as 

an architect of substantive justice is no longer an option, but a normative and 

ethical imperative. This study offers a novel approach through a critical 

synthesis of judicial independence, legal politics, and a sentencing paradigm 

that positions judges as reflective actors who dare to interpret the law 

progressively while remaining accountable, thereby simultaneously integrating 

deterrence, the recovery of state losses, and social justice. The implications call 

for fundamental reform of the penal system, the strengthening of protections 

for judicial independence against the pressures of populism and power, and a 

transformation of legal education that is no longer merely legalistic. 
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INTRODUCTION 

The phenomenon of corruption in Indonesia is a structural problem that has long 

been eroding the very foundations of national life and statehood. Consequently, 

tackling it requires not only a repressive approach through law enforcement but also a 

paradigm shift within the criminal justice system. In practice, although various legal 

instruments have been established and strengthened, including through the creation of 

specialised bodies such as the Corruption Eradication Commission, reality shows that 

court rulings in corruption cases often spark public debate regarding the extent to which 

substantive justice is truly realised. It is not uncommon for rulings to be deemed overly 

formalistic, focused solely on legal certainty, and failing to take into account the 

dimensions of justice that exist within society. This situation highlights a tension 

between procedural justice, which emphasises compliance with written legal norms, 

and substantive justice, which seeks to achieve a broader sense of justice, including 

consideration of the social, moral, and economic impacts of corruption offences. 

In this context, the role of judges becomes highly strategic, as they do not merely 

act as the mouthpiece of the law but also serve as key actors with the authority to 

interpret and apply it contextually (Kubal, 2024). Judges face a choice between merely 

applying the rules mechanically or delving into deeper values of justice to produce 

rulings that reflect substantive justice. Nevertheless, judicial practice in Indonesia still 

shows a tendency towards a positivist approach that treats the law as a closed system 

autonomous from social reality. This paradigm limits judges' scope to engage in 

progressive interpretation that can bridge the gap between written law and the justice 

society expects. Consequently, the reconstruction of the judge’s role has become an 

urgent necessity to ensure that the enforcement of the law in corruption cases not only 

delivers legal certainty but also meaningful justice. 

The urgency of reconstructing judges' roles becomes increasingly apparent when 

considered alongside the multidimensional nature of corruption offences. Corruption 

not only causes financial loss to the state but also contributes to social inequality, erodes 

public trust in state institutions, and hinders national development (Koeswayo et al., 

2024). Consequently, a law enforcement approach that focuses solely on formal legal 

aspects is no longer sufficient. Judges are required to possess social sensitivity and 

moral courage as they explore a broader meaning of justice, including consideration of 

restitution for state losses, deterrence, and the impact on the wider community. From 

this perspective, substantive justice becomes the primary orientation that must be 

realised through court rulings, so that the law functions not only as a tool of social 

control but also as a means of just social transformation. 

Several previous studies have examined the role of judges in law enforcement, 

particularly in corruption cases, using various approaches. Studies analysing court 

rulings reveal disparities in the imposition of criminal penalties, reflecting differences 

in judges’ interpretations of the same legal norms. Other studies highlight the 

importance of a progressive legal approach in encouraging judges to be bolder in 

breaking free from the shackles of legal positivism, thereby enabling them to deliver 
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rulings that are more responsive to society's needs. Furthermore, studies emphasise the 

importance of judges’ integrity and independence as key factors in realising justice. 

These studies generally agree that judges' roles are crucial in law enforcement. Yet, 

there remain differing views on the extent to which judges can and should engage in 

interpretations that go beyond the legal text. Nevertheless, the majority of previous 

studies still tend to view the role of judges within a normative or descriptive framework, 

without thoroughly examining how this role can be systematically reconstructed to 

realise substantive justice. Some studies have indeed proposed applying progressive 

law or a restorative justice approach, but have not yet provided a comprehensive 

conceptual framework for how judges can integrate various values of justice into 

judicial practice, particularly in the context of corruption cases that possess specific 

characteristics. 

Existing studies are also limited in their examination of the interactions among 

structural, cultural, and individual factors that influence judges' decisions to produce 

substantively just outcomes. In other words, there is a gap in the literature for a holistic 

examination of how judges' roles can be reconstructed to address the increasingly 

complex challenges of law enforcement. The research gap identified in these studies lies 

in the absence of a model for reconstructing the judge’s role that explicitly integrates 

normative, sociological, and philosophical dimensions within the framework of 

substantive justice. Previous studies tend to be fragmented, ranging from those focusing 

on normative aspects without considering the social context, to those emphasising 

sociological aspects without providing a strong normative foundation. 

Few studies specifically examine how judges in corruption cases can develop an 

interpretative approach that is not only oriented towards legal certainty, but also 

towards justice and utility in a balanced manner. This gap highlights the need for 

research that is not merely descriptive or normative, but also constructive in 

formulating a model of the judge’s role that is more adaptive and responsive to the 

demands of substantive justice. Within this framework, the novelty of this study lies in 

the effort to formulate a reconstruction of the judge’s role in realising substantive justice 

in corruption cases through an integrative and multidimensional approach. 

This study will examine the role of judges not only from a positive law perspective 

but also from a normative perspective. Still, it will also integrate sociological and 

philosophical perspectives to understand how judges can act as agents of change within 

the judicial system. Furthermore, this study will develop a conceptual framework 

linking the principles of substantive justice with judicial practice, thereby providing 

more concrete guidance for judges in carrying out their functions. The objective of this 

study is to analyse and formulate a reconstruction of judges' role in the realisation of 

substantive justice in corruption cases in Indonesia. The significance of this study lies 

in its contribution to strengthening the theoretical and practical foundations for efforts 

to realise substantive justice in the enforcement of corruption law. 
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METHODS 

This study employs a legal-normative approach enriched with a socio-legal 

perspective, using an exploratory-analytical qualitative research design to enable a 

comprehensive and contextual conceptual reconstruction of the role of judges in 

realising substantive justice in corruption cases. The focus of the study is directed at the 

role of judges as the primary variable, operationalised within the dimensions of legal 

interpretation, decision-making considerations, and an orientation towards substantive 

justice, whilst substantive justice itself is defined as the alignment between judicial 

decisions and the values of social justice, utility, and legal certainty. 

The study population comprises court rulings on corruption criminal cases and 

related judicial practices, with sampling determined through purposive selection of 

representative rulings with jurisprudential significance, alongside supporting subjects 

comprising judges and legal academics selected via snowball sampling. The research 

instruments consist of document analysis and in-depth interview guidelines, developed 

iteratively based on the theoretical frameworks of progressive law and substantive 

justice, with data validity tested through triangulation of sources, methods, and theory. 

Data collection was carried out in stages through literature review, analysis of judicial 

decisions, and semi-structured interviews (Nii Laryeafio & Ogbewe, 2023). Meanwhile, 

data analysis utilised interactive qualitative analysis techniques, including data 

reduction, data presentation, and conclusion drawing, combined with an interpretative-

constructive approach to formulate a model reconstructing the relevant role of judges. 

 

RESULTS AND DISCUSSION 

Between the Voice of the Law and the Architect of Substantive Justice in Corruption 

Cases 

In the Indonesian legal system, which is deeply rooted in the civil law tradition, the 

position of the judge is typically that of an enforcer of norms, tasked with applying the 

law consistently and objectively, so that the law is understood as a closed system that 

provides certainty through adherence to its text. This paradigm gives rise to the 

conception of the judge as a conduit of the law, placing the will of the legislator as the 

primary source of legitimacy for rulings, whilst constraining the judge’s scope of 

discretion within a strict normative framework. However, in the context of increasingly 

complex corruption cases, such an approach reveals its limitations, as corruption is not 

merely a violation of written legal norms but also an abuse of power with far-reaching 

impacts on social, economic, and public trust structures. 

The tension between the judge’s role as a conduit for the law and as an architect of 

substantive justice becomes increasingly apparent when judges confront corruption 

cases involving complex power dynamics, actors with significant economic and 

political clout, and damages that are not always quantifiable. In such situations, the 

textual application of the law is often unable to capture the full dimensions of relevant 

justice, thereby potentially resulting in rulings that are formally correct but 

substantively fail to satisfy the public’s sense of justice (Peterson et al., 2025). This 

demonstrates that justice cannot be reduced to legal certainty alone, but must be 
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understood as a dynamic and contextual concept, requiring an interpretation sensitive 

to social realities. 

The ambiguity of the judge’s role in interpreting the law, balancing legal certainty 

against substantive justice, reflects an epistemological conflict within legal theory, 

particularly between legal positivism and progressive or sociological approaches to 

law. Legal positivism emphasises that law is a set of rules that must be applied as they 

stand, without regard to values beyond the text, so that judges have no authority to 

create law. Conversely, the progressive legal approach views the law as an instrument 

for achieving justice, thereby giving judges scope for creative interpretation that can 

bridge legal norms with the needs of society. In the context of corruption cases, an 

overly rigid approach to legal positivism risks overlooking broader dimensions of 

justice, whilst an overly lenient approach risks creating legal uncertainty and the 

potential for abuse of authority. 

This dilemma is further complicated by the specific characteristics of corruption 

offences, which are not merely about breaches of formal rules but also involve aspects 

of public morality and trust in state institutions. Corruption is often committed through 

complex and covert mechanisms, meaning that proving it requires interpretation based 

not only on formal evidence but also on an understanding of the underlying patterns of 

behaviour and power relations. In judicial practice, the tendency to adhere to a 

formalistic approach is often driven by concerns about potential breaches of the 

principles of legality and non-retroactivity, which are key pillars of the criminal justice 

system. 

A judge who is overly progressive in interpreting the law risks being perceived as 

overstepping their authority and creating new norms that should fall within the 

legislature’s domain. Nevertheless, these concerns should not prevent judges from 

exercising their interpretative function effectively, as the application of law inherently 

involves interpretation. Therefore, the issue is not whether judges may interpret the law 

progressively, but rather how such interpretation is carried out responsibly and in a 

manner that is academically and legally accountable (Purwanti & Natalis, 2025). Within 

this framework, the concept of the judge as an architect of substantive justice offers a 

more dynamic perspective on the judge’s role within the judicial system. 

As an architect, the judge not only applies existing norms but also designs and 

shapes the structure of justice through the judgments they deliver. This role demands 

that judges not only understand the law textually, but also internalise the values of 

justice that exist within society and consider the long-term implications of their rulings. 

In corruption cases, this can be reflected in a judge’s courage to deliver a ruling that 

considers not only retribution, but also the recovery of state losses, the deterrent effect, 

and the prevention of future corruption. 

The transformation of the judge’s role from a mere conduit of the law to an architect 

of substantive justice does not mean disregarding the importance of legal certainty; 

rather, it places legal certainty as one component within a broader concept of justice. 

Legal certainty remains necessary to ensure the predictability and consistency of law 

enforcement. Still, it must not be made the sole focus at the expense of other dimensions 
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of justice. The reconstruction of the judge’s role must also take into account institutional 

and legal cultural factors that influence judicial practice. 

A judicial system still dominated by a hierarchical, bureaucratic culture may limit 

judges’ scope for innovative interpretation, particularly when there is pressure to 

maintain uniformity in rulings or to avoid controversy. Furthermore, the lack of clear 

guidelines regarding the application of substantive justice can also lead to uncertainty 

in practice, causing judges to tend towards a more formally safe approach. Therefore, 

efforts are needed to develop a normative and institutional framework that supports 

judges' role as architects of justice, including through more critical legal education, 

strengthened judicial ethics, and the development of progressive jurisprudence. 

From a broader perspective, this debate regarding the role of judges also reflects the 

dynamics of the relationship between law and power within society. In corruption 

cases, judges are confronted not only with legal norms but also with power structures 

that frequently seek to influence the judicial process. In such situations, judges' courage 

to uphold substantive justice becomes crucial to protecting the public interest. 

However, such courage must be balanced with prudence and accountability to avoid 

the impression that judges are acting arbitrarily. 

 

The Legal Policy on Corruption Eradication and Pressure on Judicial Independence 

The legal policy on combating corruption in Indonesia cannot be separated from 

the dynamics of the relationship between state power, public demands, and the 

normative construction of the judicial system that has developed within the civil law 

tradition. Consequently, law enforcement practices, particularly in corruption cases, are 

constantly caught in a tug-of-war between the ideal of judicial independence and the 

reality of external political and social pressures. In this context, legal policy is 

understood not only as the direction of legislative and law enforcement policies set by 

the state, but also as the configuration of power that shapes how the law is interpreted 

and applied by law enforcement officials, including judges. 

The fight against corruption, as a national agenda with high moral legitimacy, has 

fostered immense public expectations that the judiciary will deliver firm, severe 

sentences that serve as a deterrent. In practice, corruption cases often serve as a 

symbolic arena for the state to demonstrate its commitment to the rule of law (Swenson, 

2025). Consequently, court rulings are assessed not only on their legal merits but also 

for the political and moral messages they convey. This places judges in a dilemma, as 

on the one hand they are required to uphold independence and adjudicate cases based 

on facts and applicable law, whilst on the other hand there is intense pressure from the 

public, the media, and even political authorities to impose maximum sentences as a 

response to collective outrage over corruption. This pressure is not always explicit but 

often manifests as public opinion, intense media coverage, and political narratives that 

frame corruption cases as extraordinary crimes that must be addressed with 

extraordinary measures. 

This conflict between judicial independence and public expectations reflects the 

tension between two fundamental principles in a rule-of-law state: the principle of 
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judicial independence in adjudicating cases without interference, and the principle of 

public accountability of the judiciary. Judicial independence is, in theory, a key 

prerequisite for a fair judiciary, as without freedom from external pressure, judges 

cannot perform their duties objectively and impartially. However, in the context of 

combating corruption, such independence is often perceived as an obstacle to achieving 

substantive justice, particularly when a judge’s ruling is deemed too lenient or fails to 

reflect the public’s sense of justice. In such situations, judges face the risk of 

delegitimisation, as public trust in the judiciary may decline significantly if the rulings 

issued do not align with prevailing societal expectations. 

Pressure to impose severe sentences also risks encouraging judges to overstep their 

authority, whether through overly broad interpretations of the law or by basing their 

rulings more on non-legal considerations. This situation raises concerns regarding the 

erosion of the principles of due process of law and the rule of law, which form the 

cornerstone of the criminal justice system. The theoretical debate regarding the role of 

judges in such situations can be understood through the dichotomy between judicial 

restraint and judicial activism. 

The judicial restraint approach emphasises that judges must confine themselves to 

the strict application of the law, in accordance with the text of the legislation, and avoid 

involvement in public policy agendas, including the fight against corruption. From this 

perspective, judges are viewed as guardians of legal neutrality who must not be 

influenced by external pressures, as any form of judicial activism can disrupt the 

balance of power and create legal uncertainty. This approach aligns with the classical 

principle in the civil law tradition, which positions judges as executors of the legislator’s 

will, so that the legitimacy of a ruling depends on its conformity with applicable legal 

norms. 

The judicial activism approach encourages judges to take a more active role in 

realising justice, including in combating corruption, which is regarded as an 

extraordinary crime. From this perspective, judges do not merely function as enforcers 

of the law, but also as agents of social change who bear a moral responsibility to ensure 

that the law effectively protects the public interest. 

Judicial activism affords judges the scope to engage in more progressive and 

context-specific interpretation, thereby bridging the gap between general legal norms 

and the concrete realities of each case. In corruption cases, this approach may be 

reflected in judges’ willingness to impose harsher sentences, broaden the definition of 

state losses, or adopt a more responsive approach to the social impact of such criminal 

acts. However, both approaches have their own strengths and weaknesses, so their 

application cannot be absolute. 

Judicial restraint provides legal certainty and prevents potential abuse of authority 

by judges, but risks neglecting the dimension of substantive justice and the public’s 

need for effective law enforcement. Conversely, judicial activism can achieve more 

responsive justice but also create legal uncertainty and open the door to judicial 

subjectivity. Therefore, what is required is not to choose one approach exclusively, but 
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to develop a synthesis that accommodates the strengths of both within a balanced 

framework. 

In the context of Indonesia’s legal policy on combating corruption, such a synthesis 

can be realised by strengthening the principle of judicial independence, accompanied 

by enhanced accountability and transparency in judicial proceedings (Kristiana & 

Hutahayan, 2024). Judges must be afforded sufficient scope to interpret the law 

progressively, whilst simultaneously ensuring that every ruling is grounded in robust 

legal reasoning and is rationally justifiable. Furthermore, there is a need to strengthen 

internal and external control mechanisms that are non-interventional yet capable of 

safeguarding the integrity and professionalism of judges in the performance of their 

duties. 

Pressure on judicial independence stems not only from external factors but may 

also arise from within the judicial system itself, such as organisational culture, 

hierarchical structures, and rigid bureaucratic practices. In some cases, judges may face 

implicit pressure to follow certain patterns of rulings or to avoid controversial rulings, 

thereby limiting the scope for innovation and courage in upholding justice. Therefore, 

judicial reform must include efforts to foster an environment conducive to judicial 

independence, whether through regulatory reforms, enhanced welfare, or strengthened 

professional ethics. 

 

Reconstructing the Sentencing Paradigm in Corruption Cases Towards Substantive 

Justice 

Reconstructing the sentencing paradigm in corruption cases towards substantive 

justice requires a fundamental shift from a purely retributive orientation towards a 

more integrative, contextual, and recovery-oriented approach, given that empirical 

evidence indicates that sentencing practices in Indonesia remain dominated by a 

punitive logic that emphasises the perpetrator’s suffering as a form of retribution for 

unlawful acts. The retributive approach, rooted in classical theories of punishment, does 

indeed possess normative justification within the framework of formal justice, as it 

affirms the principles of culpability and proportionality of punishment. 

In the context of corruption, which has far-reaching impacts on state finances, 

public welfare, and the legitimacy of public institutions, this approach is often 

inadequate to capture the complexity of the harm it causes (Wakwabubi & Orobia, 

2025). Corruption is not merely an individual crime, but a structural crime that 

undermines social and economic systems. Consequently, criminal sanctions that focus 

solely on imprisoning perpetrators without ensuring the recovery of state losses and 

systemic reform risk producing justice that is partial and insubstantial. 

The imbalance between the objectives of criminal punishment is a key issue that 

reflects a dysfunction within the criminal justice system, in which deterrence, the 

recovery of state losses, and social justice have not been optimally integrated into 

judicial decisions. In many cases, judges tend to prioritise the imposition of custodial 

sentences as the primary indicator of law enforcement's success, whilst aspects such as 

asset recovery, compensation for public losses, and the prevention of future corruption 
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receive disproportionately little attention. This indicates that the prevailing sentencing 

paradigm remains oriented towards a logic of retribution rather than towards broader 

objectives such as restitution and social transformation. From the perspective of modern 

sentencing theory, such an approach is not only ineffective in preventing corruption but 

also risks exacerbating social conditions by failing to return resources seized from the 

public. 

A comparison of practices across countries reveals a global trend towards a more 

holistic approach to criminal justice in tackling corruption. In some European countries, 

for example, criminal justice in corruption cases does not merely emphasise custodial 

sentences, but also prioritises asset forfeiture mechanisms and the recovery of state 

losses. This approach is based on the understanding that the primary objective of law 

enforcement in corruption cases is to recover public losses and prevent perpetrators 

from profiting from their criminal acts. Meanwhile, in countries such as Singapore and 

Hong Kong, a combination of stringent penalties, robust oversight systems, and 

effective asset recovery mechanisms has proven capable of significantly reducing 

corruption levels. On the other hand, some jurisdictions have begun to adopt a 

restorative approach in certain cases, emphasising dialogue, perpetrator accountability, 

and the restoration of social relationships (Dona et al., 2025). However, its application 

in corruption cases still faces conceptual and practical challenges. 

The debate between retributive, restorative, and utilitarian camps is highly relevant 

to efforts to reconstruct a fairer and more effective sentencing paradigm. The retributive 

camp argues that severe punishment remains necessary as a form of justice enforcement 

and general deterrence, particularly given that corruption is often committed by actors 

in strategic positions who have the capacity to repeat their offences. However, criticism 

of this approach highlights that severe punishment does not always correlate directly 

with deterrence effectiveness, particularly when efforts at restitution and systemic 

reform are not accompanied by it (Mears & Stafford, 2024). Meanwhile, the restorative 

approach offers a different perspective by prioritising the restoration of losses and the 

reconstruction of social relationships as the primary objectives of punishment. 

However, it is often considered insufficient to provide a strong deterrent effect in the 

context of serious, far-reaching corruption. 

The utilitarian approach seeks to bridge these two extremes by viewing sentencing 

as an instrument to maximise social welfare through a combination of punishment and 

restitution. Within this framework, sentencing is assessed not only by the severity of the 

punishment imposed on the offender, but also by the extent to which the judgment is 

capable of recovering state losses, preventing future corruption, and enhancing public 

trust in the legal system. This approach affords judges the scope to formulate more 

flexible and context-sensitive rulings, taking into account various factors such as the 

extent of the loss, the offender’s role, and the potential for restitution. 

The reconstruction of the sentencing paradigm towards substantive justice also 

demands a shift in perspective regarding the very function of punishment itself. 

Punishment is no longer understood merely as an instrument of retribution, but as a 

means to achieve broader objectives, including restitution, prevention, and social 
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transformation. In this context, judges play a strategic role as actors capable of 

integrating these various objectives into their rulings, through the creative and 

responsible use of available legal instruments. For example, judges can optimise the use 

of supplementary penalties, such as asset forfeiture, restitution payments, and bans on 

holding public office, which not only serve as deterrents but also contribute to the 

recovery of state losses and the prevention of future corruption. However, these 

reconstruction efforts cannot be separated from the structural and cultural challenges 

present within the judicial system. 

One of the main challenges is the limited regulatory framework, which does not yet 

fully support an integrated approach to sentencing. Consequently, judges are often 

constrained by a normative framework that emphasises custodial sentences. 

Furthermore, a legal culture that remains largely formalistic can hinder innovation in 

judicial practice, as judges may be reluctant to adopt unconventional approaches. 

Therefore, comprehensive reform is required at both the legislative and judicial levels 

to create conditions that enable the application of a more substantive sentencing 

paradigm. 

The reconstruction of the sentencing paradigm must also take into account the 

dimension of social justice, which is often overlooked in corruption cases. Corruption 

has a disproportionate impact on vulnerable groups in society. consequently, 

sentencing that fails to account for this risk reinforces social inequality. In this context, 

substantive justice demands that judicial decisions not only address the relationship 

between the perpetrator and the state, but also the impact on the wider community. 

This can be achieved through a more inclusive approach, for example, by considering 

the use of recovered funds for programmes that directly benefit the affected 

communities. 

 

CONCLUSION 

A re-evaluation of the role of judges in corruption cases in Indonesia is essential to 

bridge the tension between the positivist paradigm, which positions judges as mere 

mouthpieces of the law, and the demands of substantive justice, which require 

sensitivity to the social, economic and political impacts of corruption. Therefore, judges 

need to be positioned as architects of justice, capable of integrating judicial restraint and 

judicial activism proportionately, whilst reorienting sentencing away from a retributive 

dominance towards a model that combines dimensions of restitution, prevention, and 

social benefit. The contribution of this study lies in the formulation of a 

multidimensional, integrative framework that links judicial independence, legal policy, 

and sentencing paradigms into a coherent conceptual construct to realise substantive 

justice, thereby offering a novel perspective on the role of judges as agents of systemic 

transformation. 

In practical and policy terms, these findings imply the need to strengthen judges’ 

interpretative capacity, undertake restorative-based sentencing reforms, and protect 

judicial independence from external pressures, whilst theoretically enriching the 

discourse on the relationship between law, power, and justice within the context of the 
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modern rule of law. However, the limitations of this study lie in the dominance of a 

normative approach and the lack of empirical exploration of actual judicial practice, 

therefore further research is recommended to develop comparative empirical studies 

across jurisdictions and to test the implementation of the proposed model in concrete 

practice, whilst also promoting the renewal of judicial education and ethics, so that the 

reconstruction of the judge’s role does not remain at the conceptual level, but transforms 

into a praxis capable of strengthening the legitimacy of the judiciary and the 

effectiveness of the fight against corruption in a sustainable manner. 
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