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Abstract 
Amid the failure of a sentencing paradigm that prioritises formal legality over 

justice as perceived by the social conscience, the reformulation of corruption 

sentencing policy grounded in substantive justice has become imperative. This 

study aims to formulate a concept for reformulating corruption sentencing 

policy grounded in substantive justice by identifying weaknesses in existing 

policies and developing an alternative model that is more responsive to society's 

needs. This study employs a juridical-normative approach enriched by socio-

legal methods and an exploratory-analytical qualitative research design. The 

results indicate that the primary problem with corruption sentencing in 

Indonesia is not merely a lack of norms or weak sanctions, but rather the failure 

of the legal system to move beyond the illusion of symbolic firmness, which 

actually masks its inability to restore public losses and dismantle corrupt power 

structures. Therefore, policy reformulation grounded in substantive justice 

must dare to shift the legal centre of gravity from punishing perpetrators to 

restoring society and restructuring the system. The novelty of this study lies in 

its proposal of a synthetic framework that not only critiques the dominance of 

retributivism but also constructively integrates policy rationality and global 

standards into a measured, context-sensitive sentencing design. The 

implications demand radical changes to sentencing guidelines, the courage of 

judges to articulate social impacts, and the repositioning of the state from 

merely a repressive actor to an agent of restoration. 
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INTRODUCTION 

Corruption in Indonesia has long been regarded as an egregious crime that not only causes 

financial loss to the state but also systematically undermines the very foundations of social, 

economic and political life.1 Since the reform era, various efforts to combat corruption have been 

undertaken through the establishment of legal and institutional frameworks, including 

strengthening the Corruption Eradication Commission's role and refining regulations, such as 

the law on the Eradication of Corruption Offences.2 However, in practice, the approach to 

criminalising corruption offenders still exhibits a dominant tendency towards formalistic 

retribution, that is, emphasising punishment as a response to the act without fully considering 

the broader dimensions of substantive justice. This situation raises fundamental questions 

about the effectiveness and fairness of existing criminal justice policies, particularly in achieving 

legal objectives that go beyond mere punishment to include restoration, prevention, and social 

justice. 

The phenomenon of sentencing disparities in corruption cases is a clear indicator of this 

problem. In some cases, perpetrators of corruption who cause significant state losses are handed 

relatively lenient sentences, whilst in others, those with a lesser role receive harsher sentences.3 

This disparity not only reflects inconsistent application of the law but also risks undermining 

public confidence in the judicial system. Furthermore, a punitive approach that focuses 

excessively on deterrence often overlooks the need to recover state losses and reform the 

systems that enable corruption.4 In this context, substantive justice becomes a relevant concept 

to prioritise, as it demands that the law be applied not merely procedurally but also in light of 

the values of justice within society, including social justice and public benefit.5 

From a legal theory perspective, substantive justice is rooted in the idea that the law must 

reflect the moral and ethical values that develop within society, rather than merely following 

rigid formal rules.6 This line of thinking aligns with Satjipto Rahardjo's view, which emphasises 

the importance of progressive law as an approach that prioritises humanity and justice.7 In the 

context of corruption sentencing, this approach implies the need to reformulate policy that is 

not only focused on punishment but also on the recovery of state losses, social rehabilitation, 

and prevention through systemic reform. 

Several previous studies have examined various aspects of corruption prosecution in 

Indonesia, including the effectiveness of criminal sanctions, the role of law enforcement 

agencies, and asset recovery mechanisms.8 These studies generally indicate that whilst the 

 
1 Yudi Kristiana and Benny Hutahayan, “Judicial Corruption in the Post-Reform Era: Assessing the Effectiveness of Legal 

Reforms in Indonesia,” International Criminal Law Review 25, no. 2–3 (2024): 420–41, https://doi.org/10.1163/15718123-bja10208. 
2 Salma Aulia Farahdina Ariani and Nanik Prasetyoningsih, “Fighting Corruption Post Revision of the Act of the Corruption 

Eradication Commission,” Media of Law and Sharia 3, no. 3 (2022): 235–54, https://doi.org/10.18196/mls.v3i3.13232. 
3 Darius Antonius Kian, Supanto Supanto, and Sapto Hermawan, “The Silent Law: A Critical Legal Studies Portrait of Neglected 

Justice in the Crime of Corruption in Indonesian Judicial Practice,” in 3rd International Conference on Law, Economics & Good 

Governance (ICLAW 2025) (Atlantis Press, 2025), 206–12, https://doi.org/10.2991/978-2-38476-519-5_16; Xin Jiang et al., “Tigers vs. 

Flies: Impact of Official Ranks on Judicial Trials in PRC’s Anti-Corruption Campaign,” Crime, Law and Social Change 80, no. 1 (2023): 

51–78, https://doi.org/10.1007/s10611-022-10072-9. 
4 I Made Bagus, Kiki Kristanto, and Claudia Yuni Pramita, “Restorative Justice-Based Law Enforcement of Corruption by 

Village Officials: A State Loss Returns Perspective,” Rechtenstudent 6, no. 3 (2025): 268–81, https://doi.org/10.35719/rch.v6i3.394. 
5 Suyahman Suyahman, Suud Sarim Karimullah, and Muh Akbar Fhad Syahril, “Intersectionality in Social Justice: Unpacking 

the Complexity of Oppression,” Jambura Law Review 7, no. 1 (2025): 275–308, https://doi.org/10.33756/jlr.v7i1.27828. 
6 Sugeng Sugeng and Widya Romasindah Aidy, “Legitimate Prejudice in Legal Interpretation: Gadamer’s Hermeneutics as an 

Analytical Framework,” Jurnal Hukum Magnum Opus 8, no. 2 (2025): 186–206, https://doi.org/10.30996/jhmo.v8i2.12443. 
7 Fence M Wantu and Irlan Puluhulawa, “Demanding Progressive Judges’ Decisions for Fulfillment of Justice for Disputing 

Parties,” Jurnal Legalitas 16, no. 1 (2023): 87–98, https://doi.org/10.33756/jelta.v16i1.18435. 
8 Yoserwan Yoserwan and Fausto Soares Dias, “Implementing the Anti-Money Laundering Law: Optimizing Asset Recovery 

in Corruption Cases in Indonesia,” Jurnal Hukum Dan Peradilan 13, no. 2 (2024): 227–50, https://doi.org/10.25216/jhp.13.2.2024.227-

250; Teuku Syarafi and Mahdi Syahbandir, “Confiscation of Corruption Asset in the Indonesian Legal System: A Study of Criminal 

Law in Aceh,” Samarah: Jurnal Hukum Keluarga Dan Hukum Islam 8, no. 2 (2024): 665–86, https://doi.org/10.22373/sjhk.v8i2.20045. 
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number of cases handled has increased, the rate of recovery of state losses remains relatively 

low, and the intended deterrent effect has not yet been fully achieved. Other research also 

highlights the mismatch between the scale of state losses and the sanctions imposed, indicating 

weaknesses in the formulation and implementation of criminal justice policies.9 Furthermore, 

studies on restorative justice in corruption offences are beginning to emerge.10 However, their 

application still faces challenges due to the perception that corruption is a serious crime that 

cannot be resolved through non-retributive approaches. 

Several studies also emphasise the importance of a more holistic approach to tackling 

corruption, including integrating criminal sanctions, prevention, and restitution.11 This 

approach stresses that the success of anti-corruption efforts is not measured solely by the 

number of perpetrators punished, but also by the extent to which state losses can be recovered 

and systems vulnerable to corruption can be reformed. In the Indonesian context, this approach 

has not yet been fully integrated into existing criminal justice policies, thereby opening the door 

to the development of new, more comprehensive concepts.12 Nevertheless, several research 

gaps remain inadequately addressed in previous studies. 

Firstly, most research still focuses on either the normative or empirical aspects in isolation, 

without integrating both within a comprehensive analytical framework grounded in 

substantive justice. Secondly, few studies have specifically examined how the principles of 

substantive justice can be operationalised in the formulation of corruption criminal justice 

policies, whether at the legislative or implementation stage. Thirdly, the restorative justice 

approach in the context of corruption has not yet been examined in depth within the Indonesian 

legal system, particularly regarding its potential integration with existing retributive 

approaches. Fourthly, there is a lack of analysis linking sentencing policies to national 

development objectives, particularly in the context of achieving social justice and public 

welfare. 

Based on the identification of these research gaps, this study proposes developing a model 

to reformulate corruption sentencing policies grounded in the principles of substantive justice 

through an integrative approach. This model not only examines the normative aspects of 

existing legislation but also considers the empirical aspects of judicial practice and the social 

values prevalent in society. Furthermore, this study seeks to examine the possibility of 

implementing alternative sentencing mechanisms oriented towards restitution, such as 

strengthening financial compensation sanctions, asset forfeiture, and social work mechanisms 

that address the impact of corruption on society. 

The objective of this study is to formulate a concept for reformulating corruption sentencing 

policies grounded in substantive justice by identifying weaknesses in existing policies and 

developing alternative models that are more responsive to society's needs. Furthermore, this 

study aims to analyse how the principle of substantive justice can be integrated into Indonesia’s 

criminal justice system, and to examine its implications for the effectiveness of anti-corruption 

 
9 Anton Moiseienko, “Crime and Sanctions: Beyond Sanctions as a Foreign Policy Tool,” German Law Journal 25, no. 1 (2024): 

17–47, https://doi.org/10.1017/glj.2023.103; Emmanuelle Auriol, Erling Hjelmeng, and Tina Søreide, “Corporate Criminals in a 

Market Context: Enforcement and Optimal Sanctions,” European Journal of Law and Economics 56, no. 2 (2023): 225–87, 

https://doi.org/10.1007/s10657-023-09773-w. 
10 Orin Gusta Andini, Nilasari Nilasari, and Andreas Avelino Eurian, “Restorative Justice in Indonesia Corruption Crime: A 

Utopia,” Legality: Jurnal Ilmiah Hukum 31, no. 1 (2023): 72–90, https://doi.org/10.22219/ljih.v31i1.24247. 
11 Georgios Pavlidis, “Global Sanctions against Corruption and Asset Recovery: A European Approach,” Journal of Money 

Laundering Control 26, no. 1 (2023): 4–13, https://doi.org/10.1108/JMLC-10-2021-0120; Héctor Olasolo, Pablo Galain Palermo, and R J 

Blaise Maclean, “Strategies to Fight Corruption as a Central Element of Governance,” International Criminal Law Review 25, no. 4 

(2025): 708–32, https://doi.org/10.1163/15718123-bja10233. 
12 Faisal et al., “Genuine Paradigm of Criminal Justice: Rethinking Penal Reform within Indonesia New Criminal Code,” Cogent 

Social Sciences 10, no. 1 (2024): 2301634, https://doi.org/10.1080/23311886.2023.2301634. 
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efforts. The significance of this study lies in its ability to bridge the gap between theory and 

practice in the criminalisation of corruption and to provide a strong, argumentative foundation 

for policy reform oriented towards substantive justice. 

 

METHODS 

This study employs a legal-normative approach enriched by socio-legal methods and an 

exploratory-analytical qualitative research design, chosen for its ability to integrate an analysis 

of positive legal norms with the empirical realities of corruption sentencing practices. The study 

focuses on reformulating sentencing policies based on substantive justice, which is 

operationally defined as the alignment between criminal sentences, the recovery of state losses, 

the proportionality of sanctions, and social utility, whilst conceptual variables encompass the 

retributive, restorative, and preventive dimensions within the criminal justice system. The 

study population comprises court rulings on corruption offences, legislation, and stakeholders 

such as judges, prosecutors, and legal academics, using purposive sampling to obtain subjects 

that are relevant and substantively representative. 

The research instruments consist of guidelines for the analysis of legal documents and semi-

structured interview guidelines, developed through a literature review and validated via 

triangulation of sources and methods, as well as tests of credibility, reliability, and 

confirmability. Data collection was conducted in stages through a literature review, analysis of 

court rulings, and in-depth interviews, whilst data analysis utilised interactive qualitative 

analysis techniques, including data reduction, data presentation, and the drawing of 

conclusions through reflective-critical analysis using a conceptual and comparative legal 

approach.13 This enabled the formulation of a more adaptive sentencing policy model oriented 

towards substantive justice, in line with the research objectives. 

 

RESULTS AND DISCUSSION 

The Shift from Retributive Punishment to Punishment Focused on Restoring Public Losses 

The paradigm shift in criminal justice regarding corruption cases, from a retributive 

orientation towards the restoration of public losses, is an issue that is garnering increasing 

attention in contemporary criminal law discourse, both at the national and global levels, as 

awareness grows that the retributive approach, which has long been dominant, is not entirely 

capable of addressing the complexity of the impacts caused by corruption. In legal practice in 

Indonesia, the handling of corruption cases remains heavily influenced by a punitive logic that 

emphasises imprisonment as the state’s primary response to perpetrators, an approach often 

deemed politically effective for demonstrating the state’s firm stance in combating corruption. 

However, this symbolic effectiveness frequently fails to align with substantive effectiveness, 

particularly regarding the recovery of state losses and the remediation of broader social impacts. 

In this context, the role of the Corruption Eradication Commission (KPK) as the frontline in the 

fight against corruption is also not immune to the challenge of balancing the demand for firm 

enforcement with the need for comprehensive recovery.14 

The dominance of a retributive orientation in the criminalisation of corruption can be traced 

to the Corruption Eradication Act's normative framework, which establishes imprisonment and 

fines as the primary sanctions, emphasising harsher penalties to deter.15 This approach aligns 

 
13 Ian Dobinson and Francis Johns, “Legal Research as Qualitative,” Research Methods for Law, 2017, 18. 
14 Ahmad Khoirul Umam et al., “Addressing Corruption in Post-Soeharto Indonesia: The Role of the Corruption Eradication 

Commission,” Journal of Contemporary Asia 50, no. 1 (2020): 125–43, https://doi.org/10.1080/00472336.2018.1552983. 
15 Nabilah Talithania Azaria Putri, Ayu Ratnasari, and Givana Adhitya Firananda, “Restorative Justice and Anti-Corruption 

Law: Toward a Progressive Penal Policy in Indonesia,” Supremasi Hukum: Jurnal Kajian Ilmu Hukum 13, no. 2 (2024), 

https://doi.org/10.14421/hnqvpv26. 
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with classical theories of criminal punishment, which view punishment as retribution for 

unlawful acts, whilst also serving as a means of general deterrence. However, in the context of 

systemic corruption with far-reaching consequences, this approach reveals its limitations. 

Corruption not only causes financial loss to the state but also undermines the quality of public 

services, weakens the legitimacy of institutions, and deepens social inequality. 

Within the framework of substantive justice, criminal law is viewed not merely as an 

instrument for punishment, but also as a means to correct real injustices in society. This view 

aligns with Satjipto Rahardjo's emphasis that the law must side with humanity and justice, not 

merely with formal rules.16 In the context of corruption, substantive justice demands that 

criminal sanctions be oriented not only towards the perpetrator but also towards the victims in 

the broadest sense, namely, the society that has been harmed.  

The tension between retributive and restorative orientations in the punishment of corruption 

reflects the existence of two distinct logics in understanding justice.17 On the one hand, a 

maximalist repressive approach assumes that the harsher the punishment, the greater the 

deterrent effect. This approach is often reinforced by political pressure and public opinion 

demanding severe punishment for corrupt perpetrators. On the other hand, the substantive 

justice-based approach emphasises that the essence of justice lies in the restoration of the harm 

caused, rather than merely in the suffering inflicted on the perpetrator.18 Within this framework, 

criminal sanctions must be directed towards restoring society’s condition as closely as possible 

to its state before the corruption. This goal cannot always be achieved solely through criminal 

sanctions. 

The restorative approach to criminalising corruption is also closely linked to the concept of 

restorative justice, which emphasises conflict resolution through the restoration of relationships 

and the redress of harm.19 Although this concept is more commonly applied in conventional 

criminal offences involving individual victims, its principles can be adapted to the context of 

corruption by broadening the definition of the victim to include society as a whole. In this 

regard, mechanisms such as restitution payments, asset forfeiture, and compensation to the 

state become vital instruments in achieving restorative objectives. Nevertheless, the application 

of this approach in corruption cases still faces various challenges, both in regulation and in 

judicial practice, including a tendency among judges to continue treating imprisonment as the 

primary sanction.20 

A shift towards restorative sentencing also demands a change in perspective on the very 

purpose of sentencing. Whereas in the retributive paradigm, the primary aims are retribution 

and deterrence, in the restorative paradigm, these objectives are expanded to include 

rehabilitation, social reconstruction, and systemic prevention. This means that sentencing must 

be designed so that it not only punishes the perpetrator but also addresses the conditions that 

 
16 Bambang Sujatmiko and Zainal Arifin Hoesein, “Progressive Law in Indonesian Tax Legislation Reform: Balancing Tax 

Orientation and Substantive Justice,” MIZAN: JOURNAL OF ISLAMIC LAW 13, no. 2 (2025): 265–73, 

https://doi.org/10.32832/mizan.v13i2.22534. 
17 Suparno Suparno, Rusli Rusli, and Ia Hidarya, “A New Restorative Justice Paradigm in the Sociology of Islamic Law in 

Indonesia: Nahdlatul Ulama and Muhammadiyah’s Responses to Corruption Cases,” Syariah: Jurnal Hukum Dan Pemikiran 24, no. 

2 (2024): 480–502, https://doi.org/10.18592/sjhp.v24i2.16221. 
18 Ani Triwati, A Heru Nuswamto, and Kadi Sukarna, “Restorative Justice in The Crime of Sexual Violence from The Aspect of 

Honor for Human Dignity,” in 1st International Conference on Social Environment Diversity (ICOSEND 2024) (Atlantis Press, 2025), 

558–69, https://doi.org/10.2991/978-2-38476-366-5_53. 
19 Suud Sarim Karimullah, “From Punishment to Healing: The Transformative Power of Restorative Justice,” SASI 29, no. 4 

(2023): 678–90, https://doi.org/10.47268/sasi.v29i4.1688; Siti Aminah, Arif Sugitanata, and Suud Sarim Karimullah, “Restorative 

Justice for the Survivor of Sexual Violence,” Restorative: Journal of Indonesian Probation and Parole System 2, no. 1 (2024): 15–23, 

https://doi.org/10.61682/restorative.v2i1.10. 
20 Kamsi Kamsi, Very Julianto, and Suud Sarim Karimullah, “Intentionally Changing Everything: Deliberate Constructing in 

Corruption Case,” Lex Scientia Law Review 7, no. 2 (2023): 449–88, https://doi.org/10.15294/lesrev.v7i2.59866. 
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enable corruption. In this context, the recovery of public losses is not limited to financial matters 

but also encompasses restoring public trust, improving governance, and strengthening 

institutions.21 

In international practice, there is a growing trend towards integrating a restorative approach 

into the handling of corruption, including through cross-border cooperation on asset recovery 

and the strengthening of asset recovery mechanisms. This approach is based on the 

understanding that corruption often involves cross-border flows of funds, which means that 

recovering state losses requires effective international cooperation. In the Indonesian context, 

these efforts still face various obstacles, including institutional capacity constraints and the 

complexity of international legal procedures. Therefore, the reformulation of criminal justice 

policies oriented towards recovery must also consider institutional aspects and international 

cooperation as an integral part of the anti-corruption strategy. 

A recovery-oriented approach does not mean neglecting the need for firm action against 

perpetrators of corruption. On the contrary, this approach demands a balance between 

punishment and recovery, so that both can complement one another in achieving the goal of 

justice. In this regard, imprisonment retains its role as a means of upholding norms and a 

deterrent, but it is no longer the sole indicator of the success of criminal sanctions. Thus, an ideal 

criminal justice system is one capable of integrating various objectives of criminal sanctions 

within a coherent framework oriented towards substantive justice. 

 

The Conflict Between Formal Legal Certainty and Substantive Justice in the Imposition of 

Sentences for Corruption 

The conflict between formal legal certainty and substantive justice in the imposition of 

sentences for corruption is one of the most complex epistemological and practical problems in 

modern criminal law, particularly in Indonesia, as it brings together two fundamental values 

that are equally essential yet often in tension: certainty as a guarantee of legal predictability and 

consistency, and justice as a reflection of moral and social demands regarding the real 

consequences of a crime. Within the rule of law, legal certainty is a primary prerequisite for law 

to function as a clear and reliable guide to conduct, as reflected in the principle of legality, which 

holds that no act may be punished without a clear legal basis established beforehand. 

This principle inherently requires judges to be bound by the normative provisions of 

legislation, including the law on the Eradication of Corruption Offences, so that the resulting 

judgments possess strong formal legitimacy.22 However, in the practice of corruption cases, the 

application of the principle of legal certainty in an overly formalistic manner often results in 

rulings that are procedurally valid but socially perceived as unfair, particularly when the 

sentences imposed are not commensurate with the public harm caused or when the key actors 

in the corruption network are not held fully accountable by the law. 

This phenomenon demonstrates that formal legal certainty is not always synonymous with 

substantive justice, as the rigid application of the law, without regard for social context, can 

render it ineffective in addressing the inequalities generated by crime. In corruption cases, this 

inequality takes the form not only of financial losses to the state but also includes damage to 

 
21 Dian Eka Kusuma Wardani, Mulia Anggraeni, and Andi Rizal, “Legal Strategies for Corruption Asset Recovery and Public 

Trust,” Arena Hukum 18, no. 3 (2025), https://doi.org/10.21776/ub.arenahukum2025.01803.1. 
22 Siti Nurhayati and Fenolia Intan Saputri, “Conditional Finality and Constitutional Rehearing: Recalibrating Judicial Integrity 

in Indonesia’s Constitutional Court: Finalitas Bersyarat Dan Pemeriksaan Kembali Konstitusional: Rekalibrasi Integritas Yudisial 

Di Mahkamah Konstitusi Indonesia,” Jurnal Konstitusi 23, no. 2 (2026): 205–36, https://doi.org/10.31078/jk2321. 
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public services, the erosion of public trust in institutions, and distortions in democratic 

governance.23 

Substantive justice demands that the imposition of criminal penalties be based not only on 

the formal fulfilment of the elements of the offence, but also on considerations regarding the 

extent to which the act has harmed the broader public interest.24 From this perspective, Satjipto 

Rahardjo’s thinking on progressive law becomes relevant, as it emphasises that the law must 

dare to step outside the confines of the text when that text is no longer capable of realising the 

justice that lives within society. However, expanding the scope for substantive justice in the 

imposition of criminal penalties cannot be separated from concerns regarding the potential for 

subjectivity and inconsistency in rulings. 

Within the framework of legal positivism, law is understood as an autonomous system of 

norms separate from moral considerations, such that any deviation from the text is potentially 

deemed to undermine certainty and predictability. From this perspective, granting judges too 

broad a discretion to interpret substantive justice can open the door to judicial moralism, where 

rulings are based on personal preferences or external pressures rather than the applicable law. 

These concerns become particularly significant in corruption cases, which often have strong 

political and economic dimensions, making them vulnerable to intervention and politicisation.25 

On the other hand, socio-legal and critical legal studies approaches criticise legal formalism 

as an illusion of neutrality which, in practice, often perpetuates structural injustice.26 In the 

context of corruption, formalism can become a tool that indirectly protects perpetrators in 

power and with access to resources, as they are better able to exploit legal loopholes and 

procedures to avoid severe sanctions. Conversely, perpetrators in weaker positions tend to be 

more easily ensnared and subjected to harsher penalties, thereby creating disparities that are 

not merely quantitative but also qualitative. From this perspective, substantive justice is viewed 

as an effort to correct such systemic bias by prioritising social impact and power relations as 

crucial factors in the imposition of criminal penalties.27 

The debate between these two approaches ultimately leads to a fundamental question about 

the law's function: does the law aim solely to maintain order through the certainty of norms, or 

does it also aim to realise a living justice within society, even if this requires going beyond 

existing formal boundaries? In practice, these two objectives cannot be absolutely separated, as 

certainty without justice produces a rigid and unresponsive law, whilst justice without certainty 

produces an unstable and unpredictable law. Therefore, the main challenge in reformulating 

corruption sentencing policy is to find a balance that allows these two values to complement, 

rather than negate, one another. 

One approach that has emerged in efforts to bridge this tension is judicial contextualism, 

which encourages judges to consider the social, economic and political context when assessing 

a case, without disregarding the existing normative framework.28 Under this approach, judges 

 
23 Peter Adoko Obicci, “Corrupt Elites, Administrative Cadres and Public Service in Africa: Islands of Vanity,” Journal of 

Management and Science 15, no. 1 (2025): 42–82, https://doi.org/10.26524/jms.15.6. 
24 Peter Ramsay, “Rights of the Sovereign: Criminal Law as Public Law,” King’s Law Journal 36, no. 1 (2025): 70–103, 

https://doi.org/10.1080/09615768.2025.2476261. 
25 Ahmad Jukari, Suud Sarim Karimullah, and Muhajir Muhajir, “Identity Politics in the Construction of Electoral Laws: A 

Qualitative Analysis,” Walisongo Law Review (Walrev) 5, no. 2 (2023): 139–54, https://doi.org/10.21580/walrev.2023.5.2.14414. 
26 Bharat Malkani, “Legal Pluralism, Decolonisation and Socio‐legal Studies,” Journal of Law and Society 52 (2025): S182–92, 

https://doi.org/10.1111/jols.12550. 
27 Aristo M Pangaribuan, “Truth, Bias, and Abuse of Power: How Indonesia’s Evidentiary Threshold Shapes Criminal Justice,” 

The International Journal of Evidence & Proof, 2025, 13657127251389628, https://doi.org/10.1177/13657127251389628. 
28 Suud Sarim Karimullah et al., “Pancasila Economy: Forgotten Dream or Weapon Against Inequality?,” Jurnal Lemhannas RI 

13, no. 1 (2025): 103–17, https://doi.org/10.55960/jlri.v13i1.1023; Cahaya Rembulan et al., “The Impact of the Digital Economy on 

Economic Empowerment Models for Muslim Youth in Indonesia,” Jurnal Lentera Insani 1, no. 1 (2025): 48–63, 

https://doi.org/10.65586/jli.v1i1.17. 
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do not merely act as conduits for the law, but also as actors with a moral responsibility to ensure 

that the resulting judgments reflect a broader sense of justice. In corruption cases, this means 

that judges must explicitly consider factors such as the extent of public harm, the perpetrator’s 

position within the power structure, the degree of abuse of trust, and the long-term impact on 

institutions. However, to prevent this approach from leading to excessive disparity, clear 

guidelines are needed on how these factors should be integrated into legal considerations. 

In this context, the policy reformist camp offers a solution by developing sentencing 

guidelines that internalise the principle of substantive justice through more measurable 

indicators. Such guidelines could include parameters for aggravating and mitigating factors, 

based not only on formal legal considerations but also on the social and institutional impacts of 

corruption. Thus, judicial discretion remains, but is guided by a more systematic and 

transparent framework, thereby reducing the risk of subjectivity and inconsistency. This 

approach is also in line with practices in various jurisdictions that have developed sentencing 

guidelines to enhance consistency and accountability in the imposition of criminal penalties. 

Meanwhile, critics point out that the main issue in sentencing corruption lies not merely in 

the clash between formality and substance, but also in the selectivity of law enforcement, which 

is often biased in favour of the interests of the elite.29 From this perspective, the debate over 

substantive justice may become less meaningful unless accompanied by efforts to ensure that 

the law is consistently applied to all offenders, regardless of their social or political standing. In 

other words, substantive justice concerns not only the content of the judgment but also the entire 

law enforcement process, including the investigation, prosecution, and enforcement stages. 

Therefore, reforms to sentencing policy must be accompanied by institutional reforms that 

reduce bias and enhance the integrity of the judicial system. 

The conflict between formal legal certainty and substantive justice in the imposition of 

criminal penalties for corruption cannot be resolved by prioritising one value above the other, 

but rather through an integrative effort that harmonises both within a coherent policy 

framework. This requires not only changes at the level of legal norms, but also in judicial 

practice and legal culture, so that criminal law can function optimally as an instrument for 

upholding justice that is not merely formal, but also tangibly felt by the public. 

 

The Reformulation of Corruption Punishment as an Arena of Conflict Between Moral 

Populism, Policy Rationality, and Global Anti-Corruption Standards 

The reformulation of corruption sentencing within the Indonesian and global contexts 

cannot, in essence, be understood merely as a technocratic process of drafting legal norms, but 

rather as a complex arena where various rationalities, often in competition with one another, 

converge: moral populism, evidence-based policy rationality, and the growing pressure and 

standards of global anti-corruption in the era of legal globalisation. Corruption, as a 

phenomenon, not only causes economic losses but also triggers public moral outrage, as it is 

perceived as a betrayal of collective trust.30 It is therefore understandable that, in many contexts, 

there are demands for the state to respond with harsh and symbolic punishments. 

The dynamics of corruption sentencing in Indonesia are also inseparable from public 

pressure demanding firmness, which is often translated into harsher sanctions under the law 

on the Eradication of Corruption Offences and into law enforcement practices by institutions 

such as the Corruption Eradication Commission. However, this moral pressure does not always 

 
29 Luiz Doria Vilaça, Marco Morucci, and Victoria Paniagua, “Antipolitical Class Bias in Corruption Sentencing,” American 

Journal of Political Science 69, no. 2 (2025): 701–17, https://doi.org/10.1111/ajps.12885. 
30 Amadou Boly and Robert Gillanders, “Corruption, Institutional Trust and Legitimacy: A Vicious Circle,” in The Political 

Economy of Corruption (Routledge, 2023), 15–30, https://doi.org/10.4324/9781003142300-3. 
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align with the need for effective and sustainable policy design, making the reformulation of 

corruption sentencing a space for negotiation between symbolic demands and substantive 

needs. 

From a populist moral perspective, criminal law is viewed as an instrument for expressing 

collective anger at corrupt actors perceived as unlawfully depriving people of their rights. This 

approach places the severity of punishment as the primary indicator of justice, leading to a push 

for extreme sanctions such as life imprisonment or even the death penalty. Politically, this 

approach holds strong appeal because it can enhance the government’s legitimacy in the 

public's eyes by demonstrating a firm stance against corruption.31 However, from the 

perspective of public policy theory and criminology, the effectiveness of this approach in 

reducing corruption levels remains a matter of debate. 

Various studies indicate that the severity of punishment does not always correlate linearly 

with crime reduction, particularly in cases of corruption, which often involve perpetrators’ 

rational calculations of risk and reward.32 Consequently, the moral populist approach risks 

producing policies that are more performative than substantive, where the state focuses more 

on projecting an image of firmness than on tangible results in the fight against corruption. 

Conversely, the evidence-based policy rationality approach emphasises the importance of 

empirically evaluating the effectiveness of various legal instruments in achieving the goal of 

combating corruption. 

Criminal prosecution is not viewed as an end in itself, but rather as one tool within a broader 

system encompassing prevention, detection and recovery.33 This approach encourages the use 

of instruments that may be less politically popular but have proven more effective, such as 

beneficial ownership, deferred prosecution agreements for corporations, asset forfeiture 

without a criminal conviction, and the strengthening of corporate compliance systems. These 

instruments are geared towards recovering state losses and preventing future corruption, 

thereby aligning with the principle of substantive justice, which emphasises tangible outcomes 

for society. However, the main challenge of this approach is its lack of symbolic appeal in the 

public eye, making it often difficult to adopt widely within a political system responsive to 

public opinion. 

On the other hand, developments in the global anti-corruption regime add complexity to the 

reformulation of corruption sentencing, as states are no longer entirely free to determine their 

legal policies but must consider international standards and obligations.34 Instruments such as 

international anti-corruption conventions, cross-border cooperation in asset recovery, and 

regulations regarding global financial transparency encourage states to adopt a more 

comprehensive and coordinated approach. 

The prosecution of corruption is no longer viewed merely as a domestic matter, but as part 

of global governance that demands legal harmonisation and cross-jurisdictional cooperation. 

This approach broadens the focus from merely punishing individuals to corporate 

accountability, monitoring international financial flows, and strengthening institutions. 

 
31 Joseph S Nye, “Corruption and Political Development a Cost-Benefit Analysis,” in Political Corruption (Routledge, 2024), 963–

83, https://doi.org/10.4324/9781003575658-73. 
32 Thomas J Miceli, “On Economic Theories of Criminal Punishment: Pricing, Prevention, or Proportionality?,” American Law 

and Economics Review 25, no. 1 (2023): 1–26, https://doi.org/10.1093/aler/ahad003. 
33 Rendy Laputigar, Suhadi Suhadi, and Rodiyah Rodiyah, “Integrating Due Process Into The Enforcement Framework of 

Criminal Law Politics,” Indonesian Journal of Criminal Law Studies 9, no. 1 (2024): 139–62, https://doi.org/10.15294/ijcls.v9i1.36421. 
34 Thomas Duke Labik Amanquandor, “Limitations of the International Approach to Anti-Corruption: A Systematic Review of 

South Africa’s Compelling Case of Failing Anti-Corruption,” Crime, Law and Social Change 82, no. 3 (2024): 493–516, 

https://doi.org/10.1007/s10611-024-10152-y. 
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However, adopting these global standards also poses challenges, particularly for developing 

countries that must adapt to norms that may not fully align with their domestic contexts. 

From a critical and postcolonial perspective, global anti-corruption standards are not always 

neutral.35 Rather, they may reflect the interests of developed nations that hold a dominant 

position within the international system. In this regard, there is concern that legal 

harmonisation may lead to homogenisation that disregards the diversity of social, political, and 

economic contexts across different nations. Furthermore, pressure to adopt specific legal models 

may divert attention from more fundamental structural issues, such as economic and political 

oligarchies that lie at the root of corruption in many countries.36 Therefore, the reformulation of 

corruption criminalisation must be undertaken critically, taking into account not only global 

standards but also local needs and conditions, so that it does not merely become a process of 

imitation but rather a contextual adaptation. 

The most politically popular policies are not always the most substantively effective ones. 

Severe punishments, such as the death penalty or extreme sentencing, often receive widespread 

support because they are perceived to reflect moral justice.37 Still, empirical evidence of their 

effectiveness in reducing corruption remains limited. Conversely, more technocratic and 

system-based instruments often receive less attention as they do not provide a strong symbolic 

effect. This presents a dilemma for policymakers: meeting public expectations or adopting a 

more rational, evidence-based approach. In this context, the media and public opinion play a 

significant role in shaping policy direction.38 Consequently, the reformulation of corruption 

sentencing cannot be separated from the dynamics of political communication and the social 

construction of the crime. 

The four camps of argument emerging in this debate reflect this complexity. The penal 

populism camp emphasises the importance of a harsh response as a form of moral justice, whilst 

the evidence-based policy camp demands a more rational and data-driven approach. The global 

governance camp emphasises integration with international regimes, whereas the critical camp 

warns of the risks of hegemony and structural bias. None of these approaches can fully address 

all existing challenges; therefore, a synthesis is required that can integrate the strengths of each 

without disregarding their limitations. In this regard, the substantive justice approach can serve 

as a normative framework for reformulating sentencing towards broader objectives, namely the 

restoration of public harm and systemic improvement. 

 

CONCLUSION 

The reformulation of corruption sentencing policies based on substantive justice in Indonesia 

requires a paradigm shift from a retributive-formalistic orientation towards an integrative 

approach that places the recovery of public losses, systemic reform, and a balance between legal 

certainty and social justice at the heart of sentencing objectives, whilst critically managing the 

clash between the moral pressures of populism, evidence-based policy rationality, and the 

demands of the global anti-corruption regime. A conceptual framework that synthesises 

 
35 Nkosingiphile Mkhize, Sobongile Moyo, and Sipho Mahoa, “African Solutions to African Problems: A Narrative of 

Corruption in Postcolonial Africa,” Cogent Social Sciences 10, no. 1 (2024): 2327133, https://doi.org/10.1080/23311886.2024.2327133. 
36 Giulia Mugellini, “Corruption,” in The Palgrave Encyclopedia of Interest Groups, Lobbying and Public Affairs (Springer, 2022), 260–

68, https://doi.org/10.1007/978-3-030-44556-0_75; Maharatna Shifa Nurizka et al., “Criticism of the Neoclassical Approach in Islamic 

Economic Policy in Indonesia,” Jurnal Pelita Raya 1, no. 1 (2025): 17–30, 

https://journal.mahkotascience.org/index.php/jpr/article/view/9; Ngurah Wisnu Murthi et al., “Indonesia’s Inclusive Economic 

Diplomacy Based on the Pancasila Ideology,” Jurnal Pelita Raya 1, no. 3 (2025): 152–65, https://doi.org/10.65586/jpr.v1i3.30. 
37 Suud Sarim Karimullah, Nanda Ahmad Basuki, and Arif Sugitanata, “An Ethical Analysis of the Application of the Death 

Penalty in Islamic Law,” Antmind Review: Journal of Sharia and Legal Ethics 1, no. 1 (2024): 39–50. 
38 Suud Sarim Karimullah, “The Role of Law Enforcement Officials: The Dilemma Between Professionalism and Political 

Interests,” Jurnal Hukum Dan Peradilan 13, no. 2 (2024): 365–92, https://doi.org/10.25216/jhp.13.2.2024.365-392. 
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retributive, restorative, and preventive dimensions into a single operational and contextual 

policy model, whilst implicitly offering a novel approach to articulating indicators of 

substantive justice as the basis for rationalising criminal sanctions. 

In practical and policy terms, these findings imply the need to develop more measurable 

sentencing guidelines, strengthen asset recovery mechanisms, and integrate considerations of 

the social impact and the perpetrator’s position of power into judicial decisions. Meanwhile, 

theoretically, these findings enrich the dialogue between legal positivism, the socio-legal 

approach, and global legal pluralism. However, the limitations of this study lie in the 

dominance of a conceptual-normative approach and the limited cross-jurisdictional empirical 

exploration; consequently, further research is recommended to empirically examine judicial 

reasoning practices, the influence of public opinion and the media, and the effectiveness of 

recovery instruments across various contexts, whilst in practice, consistent institutional 

commitment is required to ensure that reformulation does not remain merely a normative 

discourse, but becomes a tangible strategy capable of transforming the prosecution of 

corruption into a process that is fairer, more effective, and substantively oriented towards the 

public interest. 
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