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Abstract 
The reorientation of the principle of legality in the handling of corruption 

offences in Indonesia is essential to challenge normative formalism. This study 

aims to conduct an in-depth analysis of how the principle of legality can be 

reoriented within the framework of handling corruption offences in Indonesia. 

This study employs a legal-normative approach enriched with a socio-legal 

design and critical qualitative analysis to examine the reorientation of the 

principle of legality in the handling of corruption offences. The results confirm 

that upholding the principle of legality in its formalistic guise risks turning the 

law into a covert protector of modern corruption; consequently, a reorientation 

towards substantive and progressive legality is no longer an option but an 

epistemological and practical necessity within Indonesia’s criminal law system. 

The expansion of the meaning of unlawful acts and the interpretative boldness 

of judges can serve as emancipatory tools to break through normative 

deadlocks, yet without strict methodological boundaries, this risks giving rise 

to over-criminalisation and the erosion of legal legitimacy; thus, a new construct 

is required in the form of calibrated legality, flexible in addressing the 

complexities of corruption, yet still governed by the principles of 

proportionality, rationality, and accountability. The novelty of this study lies in 

a paradigm shift from legality as a bastion of certainty to legality as a 

measurable instrument of justice, which theoretically challenges the dominance 

of legal positivism and, practically, encourages the formation of more 

progressive yet standardised interpretative guidelines. 
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INTRODUCTION 

The principle of legality has long been regarded as a fundamental principle that 

guarantees legal certainty through the adage nullum crimen sine lege, nulla poena sine 

lege (Puspito & Masyhar, 2023). However, in the practice of law enforcement against 

corruption offences, a rigid, formalistic application of the principle of legality can hinder 

the achievement of substantive justice. This is particularly evident in cases where 

perpetrators of corruption evade the law or receive sentences that do not reflect the 

public’s sense of justice, due to the limitations of existing positive legal norms. This 

situation highlights the need to re-examine the position and application of the principle 

of legality, particularly in the context of extraordinary crimes such as corruption, which 

possess complex, transnational characteristics and often evolve faster than the 

regulations governing them. 

In the development of modern legal thought, the principle of legality is no longer 

understood narrowly as an absolute principle (Hannant, 2025). Still, it has evolved 

towards a more flexible approach whilst maintaining a balance between legal certainty 

and justice. Several countries have adopted an approach that allows for progressive 

interpretation of the law, particularly in cases involving extraordinary crimes (Hoyle & 

Harry, 2025). In the Indonesian context, this dynamic is becoming increasingly relevant, 

as corruption not only harms the state’s finances but also undermines the very 

foundations of social, economic, and political life (Tambunan, 2023). Therefore, a 

reorientation of the principle of legality is required, one that does not focus solely on 

formal legal aspects but also accommodates substantive values of justice, public benefit, 

and the protection of broader public interests. 

Academics and legal practitioners have extensively conducted studies on the 

principle of legality in Indonesian criminal law. Previous studies generally highlighted 

the principle of legality as a cornerstone of the criminal justice system, serving to 

prevent state arbitrariness in imposing criminal penalties. On the other hand, studies 

also criticise the rigidity of the principle of legality in addressing the evolution of 

modern crime, including corruption. Several recent studies indicate that an overly 

literal application of the principle of legality can create legal loopholes that criminals 

exploit to evade criminal liability. 

Other studies emphasise the need for a more contextual and teleological 

interpretative approach in interpreting criminal law norms, so that the legal objective 

of achieving justice can be realised more effectively. Nevertheless, most existing studies 

still discuss the principle of legality within a general theoretical framework, without 

specifically linking it to the practice of handling corruption offences in Indonesia. 

Studies that directly link the reorientation of the principle of legality with the need for 

effective and just enforcement of anti-corruption law remain relatively limited. 

Furthermore, existing studies have not comprehensively integrated the perspective of 

substantive justice as a normative foundation for reformulating the application of the 

principle of legality. In other words, there is a tendency for discourse on the principle 

of legality to remain fragmented between normative-dogmatic and empirical-practical 
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approaches, without an adequate synthesis to address the concrete challenges of 

enforcing anti-corruption law. 

There is also a mismatch between regulatory developments and judicial practice in 

handling corruption cases. On the one hand, legislators have sought to broaden the 

scope of corruption offences through various legal instruments; on the other hand, law 

enforcement officials often remain bound by a narrow interpretation of existing norms. 

This results in inconsistencies in court rulings and a decline in public confidence in the 

judicial system. In this context, the principle of legality, which should serve as a 

guarantee of legal certainty, may become an obstacle to the realisation of substantive 

justice. Therefore, a new approach is required that can bridge the demands for legal 

certainty and the need for a broader sense of justice. 

The research gap identified from the above discussion lies in the absence of a 

systematic and integrative study examining the reorientation of the principle of legality 

in the context of handling corruption offences in Indonesia, with substantive justice as 

the primary foundation. Furthermore, there remains a gap in formulating a conceptual 

model that accommodates flexibility in applying the principle of legality without 

compromising the fundamental principles of the rule of law. This limitation indicates 

that research is required that is not merely descriptive or normative, but also capable of 

offering new theoretical constructs relevant to law enforcement's practical needs. 

Based on the identification of this research gap, this study offers a novel approach 

by reorienting the principle of legality through the integration of legal certainty and 

substantive justice in the handling of corruption offences. The objective of this study is 

to analyse in depth how the principle of legality can be reoriented in the context of 

handling corruption offences in Indonesia, and to formulate a conceptual model that 

integrates the principle of legal certainty with substantive justice. The significance of 

this study lies in its ability to bridge the gap between theory and practice in the 

application of the principle of legality, whilst providing a new direction for criminal 

law reform in Indonesia. 

 

METHODS 

This study employs a legal-normative approach, enriched by a socio-legal 

framework and critical qualitative analysis, to examine the reorientation of the principle 

of legality in the handling of corruption offences, based on the premise that the issues 

under investigation lie not only at the level of legal norms, but also in the practices and 

dynamics of their enforcement. The study focuses on the construction of the principle 

of legality, its interpretative practice in corruption cases, and its integration with the 

principle of substantive justice, which is operationally defined as the flexibility in 

interpreting criminal law norms that maintains legal certainty whilst accommodating 

the value of justice. 

The study population comprises legislation, court rulings on corruption, and expert 

opinions, with purposive sampling applied to representative legal documents and 

jurisprudential rulings. The research instruments consist of document analysis 

guidelines and semi-structured interview guidelines developed through literature 



Indonesian Journal of Corruption and Criminal Justice (IJCCJ) 
 

39 

 

review and conceptual feasibility testing, with data validity ensured through 

triangulation of sources, methods, and theory, as well as member checking. Data 

collection was conducted in stages through a literature review, a search of the judgment 

database, and in-depth interviews with academics and legal practitioners (Blackham, 

2022). Data analysis utilised qualitative analysis techniques with an interpretative and 

constructive approach through data reduction, thematic categorisation, and reflective 

conclusion-drawing, chosen for their ability to reveal in depth the relationship between 

norms, practices, and values of justice within the framework of a comprehensive 

reformulation of the principle of legality. 

 

RESULTS AND DISCUSSION 

The Reconstruction of the Principle of Legality between Legal Certainty and 

Substantive Justice in the Fight against Corruption 

The principle of legality, classically formulated through the adage nullum crimen 

sine lege, nulla poena sine lege, is the cornerstone of the rule of law, serving to protect 

individuals from the arbitrary exercise of power by ensuring that every criminal act 

must have a clear, written and pre-existing legal basis. However, in the context of 

corruption, an extraordinary crime, this principle faces serious challenges due to the 

adaptive, complex nature of corruption, which often transcends the rigid normative 

boundaries set out in legislation. This tension becomes increasingly apparent when 

judicial practice tends to interpret the principle of legality narrowly as merely a 

prohibition on punishment without a statutory basis, without considering the broader 

dimensions of the legal purpose, namely justice and public interest. 

Within the framework of modern legal theory, the principle of legality is no longer 

viewed as an absolute and static principle, but rather as a norm that must be interpreted 

dynamically, taking into account social context and the evolution of crime. Progressive 

legal thought emphasises that the law must not be confined to rigid normative 

formalities but must be capable of adapting to an ever-changing social reality. In this 

context, the reconstruction of the principle of legality is imperative to bridge the gap 

between written legal norms and the increasingly sophisticated practice of corruption. 

A more teleological and systemic interpretative approach is required so that law 

enforcement is not merely oriented towards formal certainty. Still, it is also capable of 

achieving substantive justice that reflects the public’s sense of justice. 

In Indonesian judicial practice, there is a tendency for judges and law enforcement 

officials to remain bound by a positivist approach that treats the law's text as the sole 

reference for determining whether a criminal offence has been committed (Faisal et al., 

2024). Whilst this approach is important for maintaining legal certainty, it is often 

inadequate when confronting the modus operandi of corruption that exploits formal 

legal loopholes. For example, in some corruption cases involving abuse of authority or 

conflicts of interest, perpetrators may evade criminal liability because there are no 

explicit legal provisions governing such acts (Butt, 2023). This demonstrates that the 

principle of legality, in its rigid form, can create legal gaps that criminals exploit to 

evade the law. 
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The reconstruction of the principle of legality must be directed towards developing 

a more flexible concept without sacrificing the fundamental principles of the rule of law. 

One approach is to reinterpret the principle of legality through a substantive justice 

framework, which holds that justice is the primary objective of the law. From this 

perspective, the principle of legality is understood not only as a check on state power, 

but also as an instrument to protect the public interest from crimes that cause 

widespread harm. This reconstruction can also be achieved by strengthening the 

doctrines of extensive interpretation and limited analogy in criminal law, which have 

often been viewed as controversial, because they are perceived to conflict with the 

principle of legality. However, given the complex nature of corruption offences, a broad 

interpretation can encompass acts that substantially harm the state, even if not explicitly 

regulated by law. Naturally, the application of this approach must be carried out with 

care and in proportion to prevent the abuse of authority by law enforcement officials. 

The reconstruction of the principle of legality also requires legislative reform by 

formulating legal norms that are more responsive to evolving corruption trends 

(Kristiana & Hutahayan, 2024). This includes broadening the definition of corruption 

offences, strengthening regulations regarding the abuse of authority, and recognising 

non-conventional forms of corruption, such as policy corruption. On the other hand, it 

is important to emphasise that the reconstruction of the principle of legality does not 

mean disregarding legal certainty, but rather seeking a balance between certainty and 

justice. Legal certainty remains necessary to provide clear guidance for the public and 

law enforcement officials, as well as to prevent arbitrariness. However, such certainty 

must be balanced with flexibility that allows the law to respond effectively to social 

dynamics. In this context, the concept of ‘legal certainty with a justice orientation’ 

becomes relevant as a normative framework that integrates these two values. 

The reconstruction of the principle of legality must also take into account the law's 

institutional and cultural dimensions. Effective law enforcement depends not only on 

the quality of legal norms but also on the integrity and professionalism of law 

enforcement officials. Therefore, efforts are needed to enhance law enforcement 

officials' capacity and understanding of the importance of a substantive justice 

approach in handling corruption cases. Furthermore, society's legal culture must also 

be strengthened to support comprehensive anti-corruption efforts. 

 

The Expansion of the Meaning of Unlawful Conduct Between Formal and Material 

Legality in Corruption Offences 

In the classical conception of criminal law, the element of unlawfulness is 

understood as a violation of written legal norms explicitly formulated in legislation; 

consequently, its existence is closely tied to the principle of legal certainty as guaranteed 

by the principle of legality. However, in the development of corruption law 

enforcement practice, this concept has undergone a significant expansion of meaning, 

whereby ‘unlawful’ is no longer interpreted solely as a violation of written rules, but 

also encompasses violations of principles of propriety, justice, and social norms. This 

shift reflects the legal system’s efforts to respond to the characteristics of corruption, 
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which are often beyond the reach of rigid normative formulations, whilst 

simultaneously raising serious issues regarding the legitimacy and limits of its 

application. 

Within legal theory, the distinction between formal and material illegality has long 

been a classic debate that remains unresolved. The formal approach emphasises that an 

act can be unlawful only if it contravenes written legal norms, thereby providing legal 

subjects with certainty and predictability. Conversely, the material approach views 

unlawfulness as a broader concept, encompassing violations of the values of justice and 

propriety, even if not explicitly regulated by statute. 

In the context of corruption offences, the material approach is frequently employed 

to address acts that substantially harm the state’s finances or the national economy, 

even though they are not explicitly defined as criminal offences under existing 

regulations. This demonstrates that expanding the meaning of ‘unlawful’ constitutes a 

response to the limitations of positive law in addressing the complexity of modern 

corruption crimes. However, the use of the concept of ‘against the law’ in a material 

sense in judicial practice is not without deep controversy. 

Supporters argue that this approach is a necessary instrument to close legal 

loopholes frequently exploited by perpetrators of corruption (Ali et al., 2023). From this 

perspective, the law must not be trapped in formalistic norms that actually benefit 

criminals; thus, judges must be given the scope to interpret legal norms more broadly, 

taking substantive justice into account. This approach aligns with progressive legal 

thought, which views the law as a tool for achieving justice, rather than merely a 

mechanical system of rules. Furthermore, in the context of combating corruption as an 

extraordinary crime, extraordinary measures are required to enable more effective and 

adaptive law enforcement. On the other hand, opponents argue that expanding the 

meaning of ‘against the law’ in a material sense risks undermining the fundamental 

principles of the rule of law, particularly the principle of legality, which demands clarity 

and certainty in the formulation of offences (Lorenz et al., 2024). 

The use of overly broad and abstract concepts could open the door to judicial 

subjectivity in assessing whether an act is unlawful, thereby potentially leading to legal 

uncertainty and even the criminalisation of acts that are not actually defined as criminal 

offences. This criticism emphasises the importance of maintaining clear boundaries 

within criminal law to protect the fundamental rights of the accused, including the right 

to know precisely which acts are prohibited and subject to criminal sanctions. From this 

perspective, the expansion of the meaning of ‘unlawful’ is viewed as a deviation from 

the principle of legality that could undermine the legitimacy of the criminal justice 

system. 

The tension between these two positions reflects a broader conflict between the 

effectiveness of combating corruption and the protection of human rights within the 

criminal justice system. On the one hand, there is a demand to ensure that perpetrators 

of corruption cannot evade the law merely because of gaps or weaknesses in the 

formulation of legal norms. On the other hand, it is necessary to ensure that law 

enforcement does not violate the fundamental principles underpinning the rule of law, 
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including legal certainty and the protection of individuals from arbitrary action. In this 

context, the expansion of the meaning of ‘against the law’ must be situated within a 

balanced framework, where both interests can be accommodated proportionately. 

Efforts to achieve this balance can be made through the development of a more 

systematic and measured interpretative approach to understanding the concept of 

‘against the law’ in a substantive sense. One relevant approach is teleological 

interpretation, which emphasises the purpose of creating legal norms as the basis for 

interpreting their meaning. In the context of corruption offences, the primary purpose 

of the law is to protect state finances and prevent the abuse of power; thus, the 

interpretation of the unlawfulness element must be directed towards supporting these 

objectives. However, this interpretation must still be constrained by the fundamental 

principles of criminal law, including the prohibition of analogies that are detrimental to 

the defendant and the obligation to provide legal certainty. Furthermore, it is important 

to develop clear parameters for applying the concept of material unlawfulness, thereby 

minimising the potential for subjectivity in law enforcement. 

Such parameters may include objective criteria regarding the existence of state 

losses, abuse of authority, and violations of the principles of good governance. With 

measurable criteria in place, the use of a material approach remains within a legally 

accountable framework, whilst providing the necessary flexibility to address various 

complex forms of corruption. In a normative dimension, the expansion of the meaning 

of ‘unlawful’ also demands legislative reforms that are more responsive to 

developments in the law of corruption offences. Formulating more comprehensive and 

adaptive legal norms can reduce reliance on material interpretations that may spark 

controversy. 

Material unlawfulness must also be viewed within the context of legal culture and 

the integrity of law enforcement officials. Without strong integrity, the expansion of the 

meaning of unlawfulness risks being abused for specific interests, thereby undermining 

the very objective of combating corruption. Therefore, the reconstruction of this concept 

must be accompanied by the strengthening of oversight and accountability mechanisms 

within the criminal justice system. Thus, the expansion of the meaning of unlawful acts 

in corruption offences is an inevitable phenomenon in efforts to adapt the law to the 

dynamics of modern crime. Yet it simultaneously demands caution in its application to 

avoid conflict with the fundamental principles of the rule of law. A balanced approach 

between formal and material legality is key to ensuring that criminal law can function 

effectively in combating corruption without sacrificing legal certainty or human rights 

protection. Within this framework, the concept of unlawfulness is no longer understood 

in a dichotomous manner between formal and material aspects, but rather as a spectrum 

that must be managed wisely through a combination of normative reform, responsible 

interpretation, and the strengthening of law enforcement institutions, thereby enabling 

the realisation of a fair, effective, and sustainable legal system. 

 

Legality from a Progressive Legal Perspective and the Challenge of 

Overcriminalisation in Tackling Corruption 
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Within a progressive legal framework, the law is not viewed as a closed, rigid 

normative system, but rather as a dynamic instrument constantly oriented towards 

achieving social justice and the public good. This paradigm encourages a more flexible, 

context-based interpretation of the law, enabling it to respond to the systemic, adaptive, 

and often transgressive nature of corruption offences. In this context, the principle of 

legality is no longer interpreted narrowly as a prohibition on punishment without a 

written legal basis, but rather as a principle that must be integrated with the broader 

objectives of the law, namely, substantive justice. 

A progressive legal approach to tackling corruption justifies broadening the 

interpretation of criminal law, particularly when positive legal norms are insufficient to 

address the evolving nature of corrupt practices (Thamsir et al., 2025). For example, in 

cases involving covert abuse of authority or policy manipulation that benefits specific 

groups, a progressive approach allows judges to interpret legal norms more broadly by 

considering the social impact and the purpose for which the law was enacted. This 

reflects the view that the law must prioritise substantive justice and the interests of the 

wider public, rather than merely formal certainty that criminals can manipulate. 

However, the broadening of criminal law interpretation within a progressive legal 

framework is not without the risk of overcriminalisation, namely the tendency to 

expand the scope of criminalisation excessively and disproportionately. 

This phenomenon can arise when the boundary between behaviour that warrants 

criminalisation and that which does not becomes blurred through the use of overly 

broad and abstract concepts, such as justice or propriety, without clear parameters. In 

the context of tackling corruption, overcriminalisation may arise when law enforcement 

agencies adopt a progressive approach to criminalising behaviour that falls within the 

administrative or policy sphere, thereby creating legal uncertainty and hindering public 

officials' decision-making. This risk demonstrates that whilst progressive law offers 

solutions to the limitations of positive law, its application must be carried out with the 

utmost caution. 

The core issue is how to maintain a balance between the courage to interpret the 

law progressively and the obligation to respect the principle of legality, as a guarantee 

of legal certainty and the protection of human rights. On the one hand, a progressive 

approach is necessary to ensure that criminal law remains relevant and effective in 

tackling the ever-evolving crime of corruption. On the other hand, the principle of 

legality requires clear boundaries in the formulation and application of criminal law 

norms, so that individuals can know with certainty which acts are prohibited and 

subject to sanctions (Puspito & Masyhar, 2023). This tension reflects the classic dilemma 

between flexibility and certainty in law, which in the context of corruption becomes 

increasingly complex due to the high public demand for the effectiveness of law 

enforcement. 

The debate between proponents and opponents of progressive law in this context 

reflects fundamental differences in perspective regarding the function and purpose of 

criminal law. Proponents view progressive law as a solution to legal stagnation that 

fails to keep pace with the evolution of modern crime, thus emphasising the importance 
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of innovation and boldness in interpreting the law (Hao, 2025). They argue that without 

a progressive approach, perpetrators of corruption will continue to exploit legal 

loopholes to evade accountability, thereby preventing the eradication of corruption. 

Conversely, opponents fear that this approach may blur the line between the law and 

subjective morality, thereby opening the door to the abuse of power by law enforcement 

officials. From this perspective, criminal law must remain anchored in clear, measurable 

principles to avoid becoming an arbitrary tool. 

To bridge these differences, a conceptual framework is required that can integrate 

progressive legal principles with the principle of legality in a balanced manner 

(Nasutioon, 2025). One approach that can be developed is the concept of substantive 

legality, which remains rooted in written legal norms but allows for interpretation that 

takes into account values of justice and the purposes of the law. Within this framework, 

progressive interpretation is not carried out freely. Still, it must be based on methods of 

interpretation that are academically and legally accountable, such as systematic, 

teleological, and historical interpretation. 

To avoid over-criminalisation, the principle of proportionality is required as a 

constraint on the application of criminal law. This principle emphasises that 

criminalisation must be selective and applied only to acts that genuinely cause 

significant harm to society or the state. In the context of corruption, this means that not 

all forms of administrative or policy violations should be criminalised, but only those 

meeting specific criteria, such as the presence of an element of abuse of authority, 

malicious intent, and actual harm. With these limitations in place, a progressive 

approach can still be used to address complex crimes without leading to excessive 

criminalisation. 

It is important to strengthen control mechanisms over the use of the progressive 

approach in law enforcement, whether through judicial oversight, professional ethical 

standards, or public participation. These mechanisms are necessary to ensure that law 

enforcement officials'interpretation of the law remains within acceptable limits and 

does not deviate from the fundamental principles of the rule of law. In this regard, 

transparency and accountability are key to maintaining the legitimacy of the criminal 

justice system. In a broader sense, the discourse on progressive law and 

overcriminalisation is also linked to developments in legal theory that emphasise the 

importance of balancing certainty, justice, and utility. None of these three values can be 

prioritised absolutely without sacrificing the others. Therefore, the reconstruction of the 

principle of legality within the context of progressive law must be directed towards 

integrating these three values harmoniously. The law must be flexible enough to 

respond to social dynamics, yet certain enough to protect individuals, and beneficial 

enough to achieve the desired social objectives. 

 

CONCLUSION 

The reorientation of the principle of legality in the handling of corruption offences 

in Indonesia is an urgent necessity arising from the inherent tension between formalistic 

legal certainty and the demands of substantive justice in the face of corruption that is 
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becoming increasingly complex, adaptive, and exploitative of normative loopholes. 

Consequently, the principle of legality is no longer adequate if maintained within a 

rigid framework. Still, it must instead be reconstructed as a principle that is open, 

contextual, and oriented towards legal objectives. The expansion of the meaning of 

unlawful acts in a material sense and a progressive legal approach can serve as 

corrective instruments against the limitations of positive law; however, these must be 

controlled through strict interpretative parameters, the principle of proportionality, and 

accountability mechanisms to prevent the risk of over-criminalisation and to safeguard 

the protection of the accused’s human rights. 

The novelty of this study lies in the conceptual formulation of substantive-

progressive legality, which integrates legal certainty with substantive justice within the 

framework of anti-corruption efforts. Theoretically, this enriches the discourse on 

criminal law by offering a synthetic model that bridges legal positivism and the 

teleological approach; practically, it provides guidance to judges and policymakers in 

formulating more responsive interpretations and regulations. Policy implications call 

for more adaptive legislative reform, the strengthening of judicial interpretation 

guidelines, and the enhancement of the capacity and integrity of law enforcement 

officials; however, critically, this study remains limited to a normative approach and 

has not empirically tested the dynamics of application across various levels of the 

judiciary, thereby potentially leaving conceptual biases unresolved. Therefore, further 

research is recommended to develop cross-jurisdictional empirical-comparative studies 

and judgment-based analyses to test the validity of the proposed model. Furthermore, 

law enforcement practice requires measured boldness in progressively interpreting the 

law whilst adhering to the principle of legality, so that the reorientation of the principle 

of legality does not remain merely a normative discourse but becomes an effective, fair, 

and sustainable operational framework in the fight against corruption. 
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