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Family law, as an important branch of the national legal system, holds a strategic
position because it directly regulates personal relationships, rights, and obligations
among family members, which ultimately affect society's social structure. In Indonesia,
family law is not only influenced by state law as enshrined in legislation, but also by
religious values, customs, and socio-cultural constructs that have developed in society
(Widjajanto et al., 2025). This complexity makes family law an arena where various
values and interests converge, including those related in gender relations between men
and women. In practice, several norms in Indonesian family law still give rise to debate
regarding the principle of gender justice, particularly when these norms are considered
not to be fully in line with the principle of equality guaranteed by the constitution. This
situation creates an urgent need for critical and reconstructive studies of the concept of
gender justice in family law, so that the national legal system can provide fair and equal
protection for all citizens.

The Constitution of the Republic of Indonesia, particularly the 1945 Constitution,
affirms the principle of equality before the law and guarantees the protection of human
rights without discrimination. Article 27, paragraph (1) affirms that all citizens have
equal standing before the law and government. In contrast, article 28D paragraph (1)
guarantees the right of every person to recognition, security, protection and certainty
before the law. In addition, article 28I paragraph (2) explicitly states that every person
has the right to be free from discriminatory treatment on any basis. These constitutional
norms essentially provide a strong normative foundation for the development of a legal
system that upholds the principle of gender equality.

In the context of family law, the implementation of these constitutional values still
faces various challenges. Several provisions in laws and regulations governing the
family, such as law no. 1 of 1974 on marriage and its amendments, the compilation of
Islamic law, and various judicial practices, are often still influenced by patriarchal
constructs that place men as the dominant party in the family structure (Karimullah et
al., 2022). This situation creates tension between the applicable legal norms and the
principle of gender justice guaranteed by the constitution.

In contemporary society, the issue of gender justice in family law is gaining
widespread attention both nationally and internationally. This is in line with increasing
public awareness of the importance of equal rights between men and women in various
aspects of life, including family relationships. As a country that has ratified various
international instruments related to the protection of women's rights, such as the
Convention on the Elimination of All Forms of Discrimination Against Women
(CEDAW), Indonesia has an obligation to ensure that its legal system does not contain
gender-based discrimination.

This ratification should encourage harmonisation between national legal norms and
universally recognised principles of equality. However, in practice, this harmonisation
has not been fully achieved, particularly in the field of family law, which is often
considered a private domain that is heavily influenced by cultural and religious values.
Therefore, efforts to reconstruct the concept of gender justice in family law are



important to ensure that the national legal system can accommodate constitutional
values while respecting the socio-cultural diversity of Indonesian society (Hsb et al.,
2025).

Several previous studies have discussed gender issues in Indonesian family law
from various perspectives. Studies conducted by several legal researchers show that the
normative structure of the marriage law still contains several provisions that are not
considered to fully reflect the principle of gender equality (Bermudez Figueroa et al.,
2023; Rasyid et al., 2024). For example, provisions that place the husband as the head of
the family and the wife as a housewife are often seen as representing a social construct
that reinforces male dominance in the family structure. Several studies also show that
regulations on polygamy, the division of roles within the family, and divorce
mechanisms often have a disproportionate impact on women (Karimullah, 2024;
Sugitanata et al., 2024).

Other studies focusing on religious court practices show that judges' interpretations
of family law norms can influence the extent to which the principle of gender justice is
applied in court decisions (Fitriyani et al., 2023). In some cases, judges tend to adopt a
progressive approach that prioritises the protection of women (Kaur, 2025). However,
in other cases, a more conservative textual approach to the applicable legal norms
remains evident. In addition, broader academic studies also highlight the relationship
between family law and patriarchal socio-cultural constructs. Studies in the field of legal
sociology show that legal norms cannot be separated from the social values that exist in
society.

In the Indonesian context, social structures that are still influenced by patriarchal
values often affect the way the law is understood and applied (Ramadhan et al., 2025).
This makes efforts to reform family law complicated, as changes to legal norms often
face resistance from groups who view family law as part of tradition and cultural
identity. Therefore, some researchers emphasise the importance of a multidisciplinary
approach to studying family law, taking into account legal, social, cultural and political
aspects simultaneously (Moradipoor, 2025; Muhajir et al., 2023).

More recent studies have begun to examine the relationship between family law
and constitutional values, particularly within the framework of a democratic state
governed by the rule of law. From this perspective, family law is no longer seen solely
as a reflection of traditional values, but also as part of the national legal system that
must comply with constitutional principles. Several studies show that the
Constitutional Court, through its various rulings, has played a role in promoting family
law reform in a more gender-responsive direction (Asni & Igbal, 2025; Mohiuddin,
2024). For example, several Constitutional Court rulings on the status of children born
out of wedlock and the minimum age for marriage reflect an effort to align legal norms
with the principle of human rights protection. However, these studies generally still
focus on the analysis of specific rulings or normative aspects of family law, so they do
not yet offer a comprehensive conceptual framework for reconstructing the concept of
gender justice in the Indonesian family law system as a whole, grounded in
constitutional values.



Based on a review of these previous studies, several knowledge gaps remain
unaddressed. First, most studies still focus on criticising normative provisions in family
law that are considered discriminatory against women. Still, few offer a systematic
conceptual framework for formulating the concept of gender justice in the context of
Indonesian family law. Second, many studies analyse gender issues in family law from
a human rights or feminist perspective, but have not yet deeply linked them to
constitutional values as the main normative source in the national legal system. Third,
studies that integrate normative analysis of legislation, constitutional interpretation,
and the dynamics of judicial practice are still relatively limited. This condition indicates
the need to develop a research approach capable of comprehensively integrating these
perspectives.

Given this research gap, studies reconstructing the concept of gender justice in the
Indonesian family law system grounded in constitutional values have the potential to
make new contributions at both theoretical and practical levels. The novelty of this
study lies in its attempt to reformulate the concept of gender justice in family law by
using constitutional values as the main basis for analysis. This approach not only
highlights legal provisions considered unfair from a gender perspective but also seeks
to build a conceptual framework that can integrate the principles of equality, justice,
and the protection of human rights as guaranteed in the constitution into the family law
system in a more systematic manner.

The main objective of this study is to develop a conceptual framework for gender
justice in family law grounded in the values of the Indonesian constitution. More
specifically, this study aims to identify conceptual and normative issues in family law
regulations related to gender issues, analyse their compatibility with constitutional
principles, and formulate a model for reconstructing the concept of gender justice that
can serve as a basis for developing family law that is more responsive to the principle
of equality. The significance of this study lies in its ability to build a strong
argumentative basis regarding the importance of integrating constitutional values in
the development of gender-equitable family law.

This study uses a normative legal research approach with a conceptual-
constitutional orientation enriched with a gender perspective as a critical analytical
framework. This approach was chosen because the main objective of the study is to
examine, interpret, and reconstruct family law norms by testing their compatibility with
constitutional values that guarantee equality and non-discrimination. The study design
is prescriptive-analytical, aimed not only at explaining existing normative conditions
but also at formulating new conceptual constructs regarding gender justice in family
law. The study focuses on three main dimensions, namely the normative structure of
family law, the interpretation of constitutional values regarding equality and justice,
and the conceptual construction of gender justice in family law practice.

The main instruments of the study are a normative analysis matrix and a conceptual
categorisation framework developed through a synthesis of justice theory,



constitutionalism theory, and legal and gender perspectives, which are then used to
identify, classify, and evaluate family law provisions that potentially contain gender
bias (Fathony et al.,, 2024). The validity of the data is maintained through the
triangulation of legal sources, consistency in doctrinal interpretation, and testing of
arguments through a systematic approach to legal hermeneutics and constitutional
interpretation. At the same time, the reliability of the analysis is ensured by the
consistent application of the conceptual framework in assessing each analysed legal
norm. The data collection procedure was carried out in stages through intensive
literature reviews covering legislation, court decisions, legal doctrines, and relevant
current academic literature, followed by the classification and mapping of legal issues
related to gender relations in family law.

The tension between the principle of constitutional equality and patriarchal
structures in Indonesian family law is a normative phenomenon that reflects the
complexity of the relationship between the constitution, positive law, and the socio-
cultural reality of society. The Indonesian Constitution explicitly places the principle of
equality before the law and the protection of human rights as the main foundations of
the rule of law. Article 27 paragraph (1) of the 1945 Constitution of the Republic of
Indonesia affirms that all citizens have equal standing before the law and government,
while Article 28D paragraph (1) guarantees everyone's right to recognition, security,
protection and certainty before the law. Furthermore, article 28I paragraph (2) states
that every person has the right to be free from discriminatory treatment on any basis.

These constitutional norms form a principled framework that obliges the state to
ensure that its legal system does not create or maintain discriminatory structures,
including in family law. However, when these principles are confronted with the
normative structure of family law that has developed throughout Indonesia's social
history, tensions arise that are not easily resolved. Indonesian family law did not arise
solely from the rational construction of modern law, but is the result of a compromise
between various value systems, including religious law, customary law, and legal
policy considerations at the time of its formation. Consequently, several norms in family
law reflect gender relations that are not entirely in line with the principle of
constitutional equality.

The marriage act no. 1 of 1974, which remains the main foundation of family law in
Indonesia, is historically a product of a long compromise between various social and
political groups (Sugitanata & Karimullah, 2023). In this context, many provisions
reflect normative assumptions about the division of roles between men and women in
the family. One provision that is often debated is the regulation that places the husband
as the head of the family and the wife as the housewife.

This norm reflects a social construct that positions men as the primary authority in
the family, while placing women in a more domestic role. From a legal perspective
influenced by patriarchal traditions, this division of roles is often seen as a form of



complementarity that is considered to maintain harmony within the family
(Karimullah, Sugitanata, et al., 2023). However, from a constitutional perspective that
emphasises equality, this norm can be seen as reflecting an unequal power relationship
between men and women. When the state normatively establishes a hierarchical
division of roles, the question arises as to whether this norm is still in line with the
principle of non-discrimination guaranteed by the constitution.

Analysis of this tension requires a deeper understanding of the dual nature of
family law as both a social institution and a legal institution. On the one hand, family
law regulates personal relationships strongly influenced by cultural and religious
values within society. In the pluralistic context of Indonesia, family law is often seen as
a space that must be sensitive to this diversity of values. Therefore, changes to family
law norms are often considered an intervention in an established social structure.

On the other hand, as part of the national legal system, family law cannot be
separated from the constitutional framework that governs the entire legal system. The
constitution, as the highest legal norm, ensures that all laws and regulations do not
conflict with the basic principles of the rule of law, including equality and the protection
of human rights (Ibrahim et al., 2024). When family law maintains a structure that places
women in a subordinate position, a tension arises between the social function of family
law and the state's constitutional obligation to guarantee equality.

In legal and gender literature, this phenomenon is often explained through the
concept of patriarchy as a social system that places men as the dominant group in the
power structure. Patriarchy is not only present in the form of social practices, but can
also be institutionalised in legal norms that govern the relationship between men and
women. In the context of family law, patriarchy can be seen in various forms of
regulation that give men greater authority in family decision-making, in the division of
economic and domestic roles, and in mechanisms for resolving family conflicts. When
these norms are legitimised by positive law, patriarchal structures are no longer merely
a social phenomenon, but also gain institutional legitimacy through the legal system.
This condition poses a serious challenge to efforts to achieve gender equality, because
the law, which should function as an instrument of justice, has the potential to
perpetuate structural inequality.

The debate regarding the position of family law within the framework of a modern
constitution is usually divided into two main approaches. The first approach
emphasises the importance of maintaining the special character of family law as a
reflection of society's cultural and religious values. From this perspective, family law is
viewed as a normative space that cannot be fully regulated by the logic of formal
equality that has developed in modern human rights theory. Proponents of this
approach argue that the concept of justice in the family is not always synonymous with
absolute equality between men and women, but can be realised through a division of
roles that is considered complementary. This concept of complementarity is often used
as the basis for the argument that the patriarchal structure in family law does not always
mean discrimination. Still, it is a form of division of responsibilities that is in accordance
with the cultural and religious values embraced by society.



The second approach criticises this view by asserting that constitutional legitimacy
places the principle of equality as a fundamental value that cannot be compromised.
From this perspective, any legal norm that places women in a subordinate position must
be reviewed because it contradicts the principle of non-discrimination guaranteed by
the constitution. Proponents of this approach argue that the concept of complementarity
often serves as a mechanism for legitimising structural inequalities that are actually
detrimental to women. In practice, the division of roles considered complementary
often results in an unequal distribution of power, with men having greater access to
economic resources, decision-making, and public spaces, while women are more
restricted to domestic roles.

The tension between these two approaches shows that the issue of gender justice in
family law cannot be resolved solely through formal changes to legal norms. A broader
understanding of the relationship between law, culture, and power must accompany
legal changes. Within the framework of critical legal theory, law is not viewed as a
neutral system, but rather as a product of existing power relations within society. Legal
norms often reflect the interests of dominant groups that have greater influence in the
law-making process. In the context of Indonesian family law, the patriarchal structure
reflected in several legal provisions can be understood as the result of the dominance of
certain social values that place men at the centre of authority within the family.

The development of jurisprudence in Indonesia shows that efforts to resolve the
tension between family law and the principle of constitutional equality are beginning
to receive attention in judicial practice. The Constitutional Court, as the guardian of the
constitution, has an important role in interpreting legal norms that potentially conflict
with the principle of equality. In several of its decisions, the Constitutional Court has
shown a tendency to interpret family law more progressively by considering the
protection of women's and children's rights. This approach reflects an effort to place the
constitution as an interpretive framework for re-reading legal norms born of different
social contexts. It is important to understand that the reconstruction of family law does
not mean removing all cultural or religious values that underpin it. Instead,
reconstruction should be directed towards finding common ground between traditional
values and constitutional principles of equality and justice. This approach requires a
more dynamic interpretation of legal norms, in which constitutional values are used as
a framework for evaluating social practices that develop within society.

From the perspective of modern constitutional theory, the constitution functions
not only as a legal document that regulates the structure of the state, but also as an
instrument of social transformation. The principle of equality enshrined in the
constitution has a normative function, encouraging change in unjust social structures.
Therefore, the tension between patriarchal family law and constitutional principles of
equality can be understood as part of the process of transformation towards a more
inclusive legal system. This process is not always linear, as changes in legal norms often
face resistance from groups who view such changes as a threat to traditional values.
Nevertheless, in the long term, the integration of constitutional principles and family



law reform is an important step in ensuring that the national legal system can provide
fair protection for all citizens, regardless of gender.

Family law in Indonesia cannot be understood solely as a product of state
legislation, but rather as the result of historical interactions among various value
systems within a pluralistic society. The state, through legislation, seeks to establish a
nationally applicable legal framework, while at the same time negotiating with religious
authorities and cultural traditions that have strong social legitimacy. This situation
means that the concept of gender justice in family law is not always interpreted
uniformly but is subject to various interpretations influenced by theological, cultural,
and constitutional perspectives.

When the Indonesian constitution affirms the principle of equality before the law
and the protection of human rights without discrimination, a fundamental question
arises about how this principle can be integrated into the family law system, which has
long been influenced by religious norms and cultural practices. This interpretative
tension has created intense debate regarding the legitimacy of changes to family law,
especially when reform efforts are seen as potentially altering the moral order long
recognised by society.

In Indonesia, with its religious and cultural diversity, family law has developed as
a form of normative compromise between the state and religious authorities. The
history of the formation of the marriage law shows that the legislation was not only
based on modern legal considerations, but was also the result of political and social
negotiations involving various community groups with different ideological
backgrounds (Kurniawan et al., 2025).

In this process, the state sought to accommodate religious values as a source of
moral legitimacy for family regulation, while also attempting to build a national legal
system that provided certainty and uniformity. As a consequence, many provisions in
Indonesian family law reflect a synthesis between state legal norms and specific
religious doctrines. In practice, this synthesis often results in ambiguous norms when
confronted with the principle of gender equality that has developed within the
framework of the modern constitution. The concept of gender justice is then debated
not only within the framework of positive law but also within the framework of
theological and moral interpretations that have a major influence on society's social life.

For some groups in society, gender justice must be understood through the
interpretation of religious texts, which are considered to have the highest normative
authority in regulating family life. In this perspective, the relationship between men
and women in the family is not solely determined by the principle of formal equality,
but by a structure of roles that is believed to have a theological basis. This approach
usually emphasises the concept of balance or complementarity between men and
women, in which each has distinct functions and responsibilities but is considered to
complement the other. Within this framework, justice is not always understood as



equality of roles or status, but rather as conformity to a moral structure that is believed
to have been established by religious teachings (Suyahman et al., 2025). Therefore,
changes to family law norms that are deemed to have a theological basis are often seen
as reflecting religious values. This argument is usually reinforced by the view that
family law is part of the private sphere, closely related to society's religious identity, so
the state should not intervene excessively, using the logic of equality that originates
from Western or liberal legal traditions.

Another group argues that gender justice must be grounded in universal principles
of human rights and constitutional values that place the individual as the primary
subject of the law (Malik et al., 2025). In this perspective, the legitimacy of state law
derives not only from social or religious traditions but also from a constitutional
commitment to protect the rights of every citizen without discrimination. The principle
of gender equality is seen as an integral part of the protection of human rights and
cannot be negotiated on cultural or religious grounds. Proponents of this perspective
argue that family law, as part of the national legal system, must be subject to
constitutional principles that guarantee equality and justice for all citizens (Karimullah,
2021). Therefore, legal norms that structurally place women in a subordinate position
must be reconstructed to be in line with constitutional values. This approach is often
based on modern constitutional theory, which views the constitution as an instrument
of social transformation aimed at eliminating various forms of structural injustice that
have developed in society.

The difference in starting points between these two perspectives creates complex
interpretative dynamics in the discourse on family law. On the one hand, there are
efforts to maintain a normative structure that is considered to reflect society's religious
and cultural values. On the other hand, there are demands to align family law with the
principle of equality guaranteed by the Constitution. This tension is not only theoretical
but also has practical implications in various concrete issues related to gender relations
within the family. One of the issues that is most often at the centre of controversy is
polygamy.

Within the framework of certain religious interpretations, polygamy is seen as a
practice that has theological legitimacy, albeit accompanied by various moral and legal
conditions. However, from a gender equality perspective, polygamy is often seen as an
institution that reflects the power imbalance between men and women because it gives
unequal rights to one party in the marriage. The debate over polygamy shows how
family law norms have become an arena where religious interpretations, social
practices, and constitutional demands for equality meet.

Another issue that often sparks controversy is the right to divorce in the divorce
system. In some religious legal traditions, the right to divorce has historically been given
to men as part of the authority structure in the family. Although the modern legal
system in Indonesia has introduced judicial mechanisms to regulate divorce, the debate
over equality in access to divorce remains an important issue in the discourse on gender
justice. For conservative groups, this structure is seen as part of a moral system with a
theological basis and cannot be radically changed without disrupting social balance.



Conversely, reformist groups argue that the legal system must ensure that men and
women have equal access to the legal mechanisms governing divorce, so that neither
party is structurally more vulnerable.

Interpretative controversy also arises in the issue of property division in marriage.
In some family legal systems influenced by patriarchal traditions, men's economic
contributions are often seen as the main factor in determining ownership of family
property. Meanwhile, women's contributions, such as in domestic work, often do not
receive equal recognition within the legal framework. The gender equality perspective
challenges this assumption by emphasising that domestic work has significant
economic and social value for family sustainability (Insani, Ibrahim, et al., 2024).
Therefore, the legal system must recognise these contributions in the property division
mechanism so that there is no structural injustice against women. The debate on this
issue shows that the concept of gender justice is not only related to formal legal norms
but also to how society values work and contributions in family life (Karimullah,
Nugraha, et al., 2023).

The issue of child custody rights is also an arena of controversy in the interpretation
of gender justice. In some family law traditions, child care is often associated with the
mother as the primary caregiver, while the father is seen as the primary breadwinner
(Parhi et al., 2025). This structure often results in normative assumptions that influence
legal decisions regarding child custody after divorce. The gender equality perspective
seeks to challenge these assumptions by emphasising that the best interests of the child
should be the primary consideration in determining custody rights, without being
based on gender stereotypes regarding parental roles (Wiranti et al.,, 2025). This
approach requires the legal system to assess each case more contextually, rather than
relying solely on traditional assumptions about the roles of men and women in the
family.

Conservative groups often argue that efforts to reinterpret family law in the name
of gender equality have the potential to undermine the moral and religious order that
has long been recognised by society. They argue that overly radical legal changes could
create social tensions and disrupt the stability of the family as a fundamental institution
of society. From this perspective, family law is seen as a space that must be protected
from ideological interventions deemed incompatible with local cultural values. This
argument usually rests on the view that Indonesian society has a different value system
from Western society, so that the concept of gender equality developed in global
discourse cannot be applied directly without considering the specific socio-cultural
context (Insani, Sumiyati, et al., 2024; Karimullah et al., 2024).

On the other hand, reformists argue that religious interpretation itself is dynamic
and always evolves in line with changes in the social context. In the tradition of religious
intellectualism, various methods of interpretation allow for the reinterpretation of
normative texts so that they remain relevant to contemporary society. This perspective
emphasises that, in religion, justice as a primary moral value does not conflict with the
principle of gender equality guaranteed by the constitution (Ibrahim et al., 2025;
Sugitanata et al., 2021).



Within the framework of pluralist legal theory, the controversy over the
interpretation of gender justice in family law can be understood as a consequence of the
coexistence of various normative systems within society. The state, religion, and culture
each have different sources of legitimacy in regulating social life. When these three
normative systems interact within a single legal space, there is potential for
interpretative conflict regarding the values that should form the basis of legal
regulation. In the context of Indonesian family law, legal pluralism creates a situation
in which constitutional norms that emphasise equality must negotiate with religious
and cultural norms that have different gender relations structures (Karimullah, Ruchiat
Nugraha, et al., 2023).

The role of the state in this context is very important because the state has a
constitutional responsibility to ensure that the national legal system does not perpetuate
discrimination against women (Al Hamid et al., 2025). At the same time, the state must
also consider social sensitivities towards religious and cultural values that exist within
society. The main challenge for policymakers is to formulate family law regulations that
maintain a balance between respect for tradition and commitment to the principle of
constitutional equality. An approach that places too much emphasis on a single aspect
can lead to social resistance or even the delegitimisation of the legal system itself.

From the perspective of democratic constitutionalism, the constitution functions as
a normative framework that allows society to critically reflect on the values that have
developed in social traditions. The principle of gender equality enshrined in the
constitution should not be understood as a threat to religious or cultural values, but
rather as an opportunity to enrich their interpretation in the context of modern society.
Through an inclusive dialogue process, family law can be gradually reconstructed to
reflect substantive justice that not only protects women's rights but also maintains social
balance within the family.

The legal transformation approach in reconstructing gender justice requires a
paradigm shift in understanding the function of family law. Until now, family law has
often been perceived as a relatively stable and conservative normative space because it
is related to moral values and social traditions that are considered fundamental to
society. However, within the framework of modern constitutionalism, family law
cannot be separated from the dynamics of social change that demand fairer protection
for all family members.

The constitution, as the highest legal norm, provides a normative basis for the state
to ensure that the legal system does not perpetuate gender-based discrimination.
Therefore, the reconstruction of the concept of gender justice in family law must be
directed towards the formation of a new paradigm capable of integrating the values of
equality, the protection of human rights, and sensitivity to the socio-cultural context of
Indonesian society. This paradigm is not only oriented towards formal changes in legal
norms, but also towards a transformation in the way gender relations within the family



are viewed, as relations that should be based on the principles of justice and respect for
human dignity (Hibbatulloh et al., 2025).

In practice, the formal equality guaranteed by the constitution is often unable to
overcome the real inequalities experienced by women in family life. Formal equality is
usually understood as equal treatment before the law, regardless of the different social
conditions of men and women. This approach is often insufficient to address the
structural injustices that have long been embedded in the social and legal systems.

In contemporary justice theory, these conditions are often explained through the
concept of substantive equality, which emphasises the importance of considering the
social context and distribution of power in society. Substantive equality not only
demands formal equality, but also recognises that certain groups may require
protection or corrective mechanisms to address the structural inequalities they
experience. In the context of family law, this approach requires the legal system not only
to remove explicitly discriminatory norms but also to identify social and legal structures
that implicitly perpetuate gender inequality.

The theoretical framework of substantive equality provides an important
conceptual basis for the reconstruction of gender justice in family law. This perspective
enables a more in-depth analysis of how legal norms shape the distribution of power
and resources within the family. For example, regulations regarding economic and
domestic roles in the family often reflect the social assumption that men are the primary
breadwinners while women are responsible for domestic work. Although these
assumptions are not always explicitly stated in legal norms, they often influence how
the law is applied in practice, including in cases involving divorce, property division,
and child custody. By using a substantive equality approach, the legal system can
develop mechanisms that are more sensitive to these social realities, so that legal
decisions not only consider formal norms but also their impact on justice for the more
vulnerable parties.

The conceptual reconstruction of gender justice also requires an understanding of
the relationship between law and broader social structures. From a feminist legal theory
perspective, family law is often seen as one of the institutions that has historically
played a role in reproducing patriarchal power relations. Patriarchy in this context is
understood not only as male domination in social life, but also as an institutional system
that influences the formation of legal norms, judicial practices, and public policy.
Therefore, efforts to reconstruct family law cannot be limited to changing terminology
or removing a few discriminatory norms, but must include a critical analysis of the
social structures that influence the formation and application of law. This approach
requires integrating normative legal analysis with broader social studies of the
dynamics of gender relations in society.

The debate over strategies for legal change is an important aspect of the family law
transformation project. One of the main questions that arises is whether change should
be achieved through legislative reform or through progressive reinterpretation by
judicial institutions. The first approach emphasises the importance of change through
the legislative process because it provides clear legal certainty and democratic



legitimacy, resulting from decisions made by representative institutions. Legislative
reform allows the state to explicitly formulate new legal norms that are more responsive
to the principle of gender equality (Karimullah & Sugitanata, 2024). In addition,
legislative change can provide a more consistent normative framework for law
enforcement officials in applying the principle of gender justice in judicial practice.
However, the legislative process often faces political and social obstacles, especially
when the proposed changes are considered contrary to the cultural or religious values
of some communities.

On the other hand, approaches that emphasise the role of judicial institutions argue
that progressive interpretation by judges can be an alternative strategy to promote legal
change when the legislative process stagnates. Within the framework of modern
constitutionalism, courts play an important role as guardians of the constitution, tasked
with ensuring that all legal norms are in line with the fundamental principles of the
state. Through progressive constitutional interpretation, judges can read existing legal
norms more inclusively to provide fairer protection for women. This approach is often
seen in constitutional court practices in various countries, where courts play an
important role in promoting legal reforms related to gender equality. In the Indonesian
context, the Constitutional Court has the potential to play a similar role by interpreting
family law norms considered contrary to the principle of equality (Al Kadumi et al.,
2024).

However, both the legislative and judicial approaches have their limitations.
Legislative reform requires political consensus, which is often difficult to achieve in a
society with diverse views on gender issues. Meanwhile, the judicial approach is often
criticised for giving judges too much power in determining the direction of legal
change. Therefore, the reconstruction of gender justice in family law should be
understood as a process involving interaction between various state institutions and
civil society participation. This process requires ongoing dialogue between
policymakers, judicial institutions, academics, civil society organisations, and religious
leaders to find common ground between traditional values and constitutional
principles of equality.

The theoretical implications of this show the need to develop a concept of gender
justice that is constitutionally contextual. This concept combines the principle of
equality guaranteed by the constitution with sensitivity to the socio-cultural conditions
of Indonesian society. The constitutional contextual approach does not view gender
equality as a concept that must be applied mechanically without considering social
realities. Instead, this approach emphasises the importance of dialogue between
constitutional and social values in society (Lombardo, 2005). Through this dialogue, the
principle of equality can be interpreted in a more contextual way to produce legal
solutions that are not only normatively fair but also socially acceptable. In this
framework, the constitution serves as a source of values that provides direction for legal
transformation. At the same time, the socio-cultural context becomes an important
factor in determining the most effective implementation strategy.



The development of a constitutionally contextual concept of gender justice also has
important implications for the formulation of family law policies. Policy reformulation
must be directed at strengthening the principle of substantive equality in various
aspects of family regulation, including the division of economic roles, protection of
women in marriage, and mechanisms for resolving family disputes. Family law policy
must also consider the social impact of each legal regulation to avoid creating new
injustices in practice (George, 2025).

Family law transformation also requires strengthening the gender perspective in
judicial practice. Judges, as important actors in the legal system, have a strategic role in
translating legal norms into concrete decisions that affect people's lives. Therefore,
increasing the capacity of judicial officials in understanding gender issues is an
important step to ensure that court decisions do not reproduce stereotypes or
patriarchal assumptions that are detrimental to women. Gender-sensitive legal
education and ongoing training for law enforcement officials can help raise awareness
of the importance of integrating the principle of equality into judicial practice
(Karimullah, 2023; Suwarni et al., 2024).

In addition, the transformation of family law also requires the involvement of civil
society in promoting broader social change. Civil society organisations, academics, and
women's advocacy groups have an important role to play in developing public
discourse on gender justice and promoting more inclusive legal policy reforms.
Through research, advocacy, and public education, these groups can help create social
awareness of the importance of gender equality in the family as part of efforts to create
a more just society. Civil society involvement is also important to ensure that the legal
transformation process takes place not only at the state institutional level, but also at
the broader social practice level.

The reconstruction of the concept of gender justice in the Indonesian family law
system is a fundamental requirement within the framework of a constitutional state that
places the principles of equality, non-discrimination, and the protection of human rights
as its main normative foundations. An analysis of the tension between the principle of
constitutional equality and the patriarchal structure in family law shows that several
legal norms still reflect social constructs that place women in a position that is not fully
equal. In contrast, the dynamics of interpretation between religious, cultural, and
constitutional perspectives show that the concept of gender justice is always in a
complex normative negotiation space. The reconstruction of family law cannot be
achieved through a formal equality approach alone, but requires the development of a
contextual-constitutional gender justice paradigm, namely an approach that integrates
the principles of substantive equality, protection of human rights, and sensitivity to the
socio-cultural realities of Indonesian society.

The novelty of this study lies in formulating this conceptual framework as a model
for transforming family law that places the constitution not only as a testing norm but
also as a source of values that guides the reinterpretation of gender relations in the



family in a more just and inclusive manner. Theoretically, these findings enrich family
law studies by broadening the analytical perspective from mere normative criticism to
a constitutional transformation approach that integrates legal, social, and gender
dimensions more comprehensively. In practical terms, this study implies the need to
reformulate family law policies that are more responsive to gender equality, strengthen
the gender perspective in court decisions, and increase the capacity of law enforcement
officials to internalise constitutional values in the resolution of family disputes.
However, this study has limitations because it focuses on normative-conceptual
analysis and does not fully explore the empirical dynamics of family law practices in
various local social contexts. Therefore, further studies are recommended to develop a
more in-depth socio-legal approach to examine the implementation of the concept of
contextual-constitutional gender justice in judicial practice and community life.
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